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No. 11,779 


APPELLANT’S STATEMENT OF QUESTIONS 

PRESENTED 

1. Whether the Commission on Licensure to Practice 
the Healing Art in the District of Columbia unlawfully 
abused its discretion in denying or rejecting appellant’s 
application for a license to practice naturopathy sub¬ 
mitted on the basis of a certificate or diploma awarded 
him by a duly constituted national examining board, 
where the sole ground for denial was that such board 
was only one of two boards, each claiming to be a na¬ 
tional examining board in naturopathy. 

2. Whether in enacting Title 2, Sections 104 and 122(a) 
of the District of Columbia Code, the Congress intended 
that the words “a national examining board” should con¬ 
template the existence of only one national examining 
board for each branch of the Healing Arts. 

3. Whether under the provisions of Title 2, Sections 
104 and 122(a) of the District of Columbia Code the Com¬ 
mission on Licensure should be required to determine in 
appropriate proceedings the official or representative 
character of a national examining board. 
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For the District of Columbia Circuit 


No. 11,779 


Paul Wendel, Appellant, 


vs. 

Samuel Spencer, President, Board of Commissioners, 
District of Columbia, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal docketed April 28, 1953, from an 
order entered January 22, 1953, by the United States 
District Court for the District of Columbia granting 
judgment for the appellees in a suit filed by appellant 
for a mandatory injunction and a declaratory judgment. 

This court lias jurisdiction under Title 28, Section 1291, 
United States Code. Jurisdiction of the District Court 
was invoked under the District of Columbia Code, 1951 
Edition, Title 11, Section 306. 
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The pleadings which show the existence of jurisdiction 
are the Complaint (JA 2) and Answer (JA 51). 

STATEMENT OF THE CASE 

The appellant (sometimes hereinafter referred to as 
Wendel) graduated from the First National University 
of Naturopathy and Allied Sciences on June 10, 1919, 
receiving the degree of Doctor of Naturopathy (N.D.). 
(JA 3, 34). Tie was awarded and holds a certificate or 
diploma from the National Board of Naturopathic Exam¬ 
iners, a dulv constituted national examining board in 
naturopathy. (JA 3, 34). On or about November 24, 
1950, Wen del submitted to the Appellees (Commission on 
Licensure to Practice the Healing Arts in the District of 
Columbia, sometimes hereinafter referred to as the Com¬ 
mission), his application for a license to practice naturo¬ 
pathy by virtue of his certificate or diploma awarded 
him by the National Board of Naturopathic Examiners. 
(JA 5, et seq.). By letter dated December 11, 1950, the 
Commission notified Wendel that it had voted unani¬ 
mously not to accept (or to reject) Wend el \s application 
on the sole basis that there was more than one national 
naturopathic examining board, stating further that the 
Commission would not accept applications from diplo- 
mates seeking licenses to practice naturopathy in the 
District of Columbia until such time as the naturopathic 
profession should have only one official national examin¬ 
ing board. (JA 14). 

Again, on or about August 21, 1951, Wendel submitted 
to the Commission his application for a license to prac¬ 
tice naturopathy on the basis of his national board di¬ 
ploma. (JA 4). The Commission, however, returned 
that application to Wendel with its letter dated Septem¬ 
ber IS, 1951, notifying Wendel that it would not accept 
applications for licenses to practice naturopathy in the 
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District of Columbia on the basis of a national board 
diploma until such time as the naturopathic practitioners 
agree upon which board is the official national examining 
board. (JA 15). 

Wendel thereafter brought this suit (JA 2) in the 
District Court against the Commission seeking a manda¬ 
tory injunction requiring the Commission to issue to him, 
and a declaratory judgment declaring him entitled to the 
issuance of, a license to practice naturopathy in the 
District of Columbia on the basis of his certificate or 
diploma awarded him by the National Board of Naturo¬ 
pathic Examiners. As grounds for his suit, Wendel com¬ 
plained that in denying (or rejecting) his application for 
the reasons stated, the Commission acted arbitrarily, ca¬ 
priciously, unreasonably, and contrary to law. He relied 
upon the provisions of Title 2, Sections 104 and 122(a) 
of the District of Columbia Code as hereinafter set forth. 

The Commission answered the Complaint setting forth 
as its defense that the granting of licenses to practice 
the healing arts on the basis of a diploma issued by a 
national examining board is discretionary and not re- 
viewable by the courts; that there were two alleged 
national examining boards in naturopathy, each claiming 
to be the official national examining board; that the Com¬ 
mission was without the power and authority to make a 
determination as to which of the two boards was repre¬ 
sentative of the profession; that the controversy was 
properly one for judicial determination; and that the 
Commission’s decision to refrain from making such a 
determination was within its complete discretion. (JA 
51, 53). 

By leave of Court, Wendel amended the prayers of his 
Complaint requesting, in the alternative, a judgment re¬ 
quiring the Commission to determine in appropriate pro¬ 
ceedings whether or not the National Board of Naturo¬ 
pathic Examiners is a national examining board as re- 
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ferred to in Title 2, Section 122(a) of the District of 
Columbia Code. (JA 53, 56). 

The case was heard before the lower court on the re¬ 
newal of motions for summary judgment filed by Wendel 
and the Commission, it being stipulated by counsel that 
there was no material issue of fact. (JA 58). 

In ruling against Wendel and for the Commission, the 
lower court found, among other things, that the Com¬ 
mission had not acted arbitrarily, capriciously or unrea¬ 
sonably, and that any person who seeks to procure a 
license without examination on the basis of a certificate 
or diploma of a national examining board must satisfy 
the Commission that the certificate or diploma presented 
is from the authoritative national examining board in 
the applicant’s particular field. It found further that 
the record showed that there are two national examining 
boards in the field of naturopathy between whom a dis¬ 
pute exists as to which is the authoritative body. It also 
found that it is the duty of the profession, and not of 
the Commission, to settle the dispute as to which board 
should be recognized as the official national examining 
board. (JA 58, et seq.). An order was accordingly en¬ 
tered by the District Court denying Wendel’s motion for 
summary judgment, granting the Commission’s motion 
for summary judgment, and entering judgment in favor 
of the Commission. (JA 57). From that order Wendel 
appealed. (JA 57). 

STATUTES INVOLVED 

Title 2, Sec. 104 of the District of Columbia Code, 
providing in pertinent part: 

‘‘The Commission shall receive, number consecu¬ 
tively, and record all applications presented in due 
form for licenses and for registrations ... If the 
Commission finds that an applicant is entitled to a 


5 


license by virtue of ... a certificate or diploma by 
a national examining board ... it shall issue to him 
a license accordingly.” 

Title 2, Sec. 122(a) of the District of Columbia Code, 
providing in pertinent part: 

“The Commission may issue a license, without ex¬ 
amination, to anyone holding a certificate or diploma 
from a national examining board: Provided, that the 
examination given by the national examining board 
was as comprehensive and as exhaustive as that re¬ 
quired in the District of Columbia ...” 

STATEMENT OF POINTS 

1. The District Court erred in finding that under the 
facts and the law the action of the Commission was not 
unreasonable, arbitrary or capricious. 

2. The record overwhelmingly showed, and the lower 
court should have found, the National Board of Naturo¬ 
pathic Examiners to be the only authoritative national 
examining board in naturopathy. 

3. Tt was error for the District Court to construe 
Title 2, Sections 104 and 122(a) of the District of Colum¬ 
bia Code as indicating an intent on the part of Congress 
to deal with only one national examining board in each 
field of the healing arts. 

4. The lower court erred in construing Title 2, Sec¬ 
tions 104 and 122(a) of the District of Columbia Code 
as not requiring the Commission to determine the official 
or representative character of a national examining board. 

SUMMARY OF ARGUMENT 

Appellant takes the position that the National Board 
of Naturopathic Examiners which awarded him the di¬ 
ploma on the basis of which he sought his license, is the 
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only authoritative national examining board in naturo¬ 
pathy. At the same time, appellant contends that the 
statute governing the issuance of licenses without exami¬ 
nation in no wise implies that there can be but one na¬ 
tional examining board in each branch of the healing 
arts. To the contrary, he contends that the statute 
clearly shows an intent on the part of the Congress to 
allow for any number of national examining boards for 
each profession so long as they are representative of the 
profession. 

The appellant claims alternatively that it was the duty 
of the Commission to ascertain the authentic character 
of the National Board of Naturopathic Examiners. He 
argues that it was not his burden, as the court below 
suggests, by amicable settlement or litigation with the 
other alleged national examining board, to settle the ques¬ 
tion of which board was the true or official board. 

The appellant states in addition that the Commission’s 
action, if approved by this court, would allow any apos¬ 
tate group, for its own reasons, simply by forming 
another so-called “examining board” to effectivelv de- 
stroy the standing of the original and representative 
board. 

ARGUMENT 

1. The National Board of Naturopathic Examiners is the 

Only National Examining Board Representative of the 

Profession of Naturopathy. 

The American Naturopathic Association, which is the 
parent body of the National Board of Naturopathic Ex¬ 
aminers, is the product of the energetic promotions of 
Dr. Benedict Lust who founded the naturopathic move¬ 
ment in the United States in 1901. Through the efforts 
of Dr. Lust, the naturopathic science in this country blos¬ 
somed into a professional group of naturopathic healers 
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known as the American Naturopathic Association which 
was later incorporated in the District of Columbia on 
September 15, 1919. (JA 24) Dr. Lust, personally, and 
through the American Naturopathic Association, was 
instrumental in maintaining the traditional and accepted 
practices of naturopathy as a branch of the healing arts. 
(JA 34, et seq). 

Just prior to the death of Dr. Lust in 1945, however, 
there arose within the association a small group com¬ 
posed of practitioners who desired to throw off what they 
termed the shackles of naturopathic healing and to reach 
out into methods of the healing arts far beyond the mean¬ 
ing of “drugless healing” and abridging practices com¬ 
mitted only to the medical profession. Thus for the first 
time there developed a schism within the national asso¬ 
ciation. (JA 34, et seq.). 

The malcontented group, wishing to adopt surgery and 
other medical usages of the healing arts, left the Ameri¬ 
can Naturopathic Association and formed their own body 
known as the American Naturopathic Physicians and Sur¬ 
geons Association, incorporated on September 5, 1951. 
This new body established a board of examiners called 
the National Board of Examiners in Naturopathy, which 
is the other examining board referred to by the Com¬ 
mission. (JA 18). 

It was contended by Wendel, and not denied by the 
Commission, that the American Naturopathic Association 
not only adhered to the drugless system of the healing 
art as employed by naturopathic physicians but, most 
important, that it confines its membership to those prac¬ 
tices permitted by the official definition of naturopathy 
adopted and promulgated by the Commission. (JA 36- 
40). It was likewise contended by Wendel without denial 
by the Commission, that the American Naturopathic Phy¬ 
sicians and Surgeons Association, as its name implies, 
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embraces methods of the healing art completely without 
the scope of naturopathy and espousing the administra¬ 
tions of the medical doctor and the surgeon as well as 
those of the drugless healer. (JA 36, 39). 

Admitting arguendo that there are two examining 
boards in naturopathy, it is hardly a corollary that each 
is representative of the naturopathic profession. Fur¬ 
ther, it is plainly without reason or foundation for the 
Commission to contend that there are two national exam¬ 
ining boards in naturopathy when only one is truly rep¬ 
resentative of the profession of naturopathy as a drug- 
less system of the healing art and the other incorporates 
practices not only of naturopathy but of allopathy and 
surgery. Where one board conforms the other abuses. 

2. In Denying (Or Rejecting) Wendel’s Application for 
a License, the Commission Arbitrarily Prejudiced His 
Rights. 

It seems needless to point out more than that by their 
action in this case, the Commission has stamped its im¬ 
primatur upon an oppressive principle. According to 
the Commission’s theory, an apostate group in any na¬ 
tional association by the mere act of forming another 
body, national in name only, can impeach the representa¬ 
tive character of the true body. In essence, the position 
of the Commission encourages exploitation of an official 
group by a few malcontented members. By illustration, 
it follows that if a few members of the American Medical 
Association were to incorporate their own so-called “na¬ 
tional board” the Commission would then be required, 
consonant with its action in this case, to deny all applica¬ 
tions for licenses submitted by members of the medical 
profession on the basis of a diploma from a national 
examining board. It is submitted that such a rule is at 
war with reason. 
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3. The Commission's Construction of the Statute In¬ 
volved is in Derogation of Its Regulative Purpose. 

The Act, in providing for the issuance of a license 
without examination, uses the words . . to anyone hold¬ 
ing a certificate or diploma from a national examining 
board ...” (emphasis supplied). The indefinite article 
“a” is just what it is called in that it is indefinite. Its 
common usage is not in designation of the single but of 
the plural ( Lindley vs. Murphy, 387 Ill. 506, 56 N.E. 2d 
832). As defined in People vs. One 1940 Buick Sedan, 
162 P. 2d 160, “a” is. synonymous with “any”. The 
article “a” denotes quality in the sense of distinguishing 
the condition or thing from others or an individual object 
individualized. {State vs. Martin. 60 Ark. 343, 30 S.W. 
421). Hence it may only be concluded that Congress in 
using the indefinite article “a” had knowledge of the 
common usage given to it and intended for it to be ac¬ 
cepted in common usage and not to be given a strained 
construction. If Congress had intended to specify that 
“a national examining board” was to be the national 
examining board, it presumably would have used the word 
“the” which, as stated by the court in the case of United 
State vs. Hudson. 65 F. 68, is the word used before nouns 
with a specifying or particularizing effect opposed to the 
indefinite or generalized force of “a” or “an”. 

In ruling upon WendePs application, the Commission 
capriciously adopted a definition of the indefinite article 
“a” which it is advanced is contrary both to the intent 
of Congress and to its common meaning and, further, 
which is without reasonable predicate. Being such, the 
Commission's construction of the statute is contrary to 
the accomplishment of the legislative purpose, is there¬ 
fore not authorized by the statute and, accordingly, is 
contrary to law. 
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4. It is the Duty of the Commission to Ascertain the 
Official or Representative Character of a National Ex¬ 
amining Board. 

The Commission argued and the court found that it is 
not the responsibility of the Commission, nor has it 
within its power and authority, to make a determination 
as to the official or representative character of the Na¬ 
tional Board of Naturopathic Examiners. This argument 
can hardly be supported in view of the statute which, by 
unmistakable inference, and by its silence in defining what 
is meant by a national examining board, is clearly dele- 
gative in imposing upon the Commission the duty which 
it hopes to avoid. Otherwise, how then does the Com¬ 
mission in any similar case, whether it be on application 
by a medical doctor, a chiropractor, an osteopath or other 
practitioner, answer the question with which it is obviously 
confronted, namely, “is the diploma one which has been 
granted to the applicant by an examining board which is 
an official or representative organization?” 

If it has investigated and made findings as to the offi¬ 
cial status of other examining boards, as indeed it must 
have done, then there is here a discrimination which ap¬ 
peals for legal relief. It is impossible to conceive how 
the Commission, in making such a finding in other cases, 
can justifiably refuse to do likewise in the instant matter. 
Or, if the Commission has not made such a finding in 
other cases, how then can it logically ground the rejec¬ 
tion of Wenders application on the failure in this case to 
arrive at such a finding. 

According to the District Court “. . . any person who 
seeks to procure a license without examination must sat¬ 
isfy the Commission that the certificate or diploma pre¬ 
sented is from the authoritative national examining board 
in his particular field.” (JA 59). If this be true, then 
in what manner can the applicant be expected to satisfy 
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the Commission on this point if the Commission refuses 
to make a finding and, rather, rejects the application and 
places the burden upon the profession itself. On one 
hand, the Commission argues that it alone has been dele¬ 
gated the authority to protect the public from unqualified 
practititoncrs. Yet, on the other hand, it refuses to per¬ 
form the duty to which it admits. 

An examination of the District of Columbia Code, Title 
2, Section 104, reveals that by mandatory terms, Congress 
has placed upon the Commission such an obligation in 
providing that: 

“The Commission shall receive, number consecu¬ 
tively, and record all applications ... If the Com¬ 
mission finds that an applicant is entitled to a license 
by virtue of ... a certificate or diploma by a national 
examining board ... it shall issue to him a license 
accordingly.” (emphasis supplied.) 

It is believed undeniable that the language of Congress 
as above quoted clearly implies that the Commission must 
act as a fact-finding board in these matters. 

CONCLUSION 

The appellant respectfully submits that under the facts 
and for the foregoing reasons, the action of the Com¬ 
mission in denying (or rejecting) appellant’s application 
for a license was arbitrary, capricious, oppressive and 
contrary to law. 

Appellant respectfully prays, therefore, that the judg¬ 
ment of the court below be reversed and that judgment 
be entered for appellant requiring the Commission to 
issue to him a license or, in the alternative, requiring 
the Commission in appropriate proceedings to determine 
whether or not the National Board of Naturopathic Ex- 
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aminers, of which he is a diplomate, is a national exam¬ 
ining board as referred to in Title 2, Sections 104 and 
122(a) of the District of Columbia Code. 

Respectfully submitted, 

Richard A. Mehler, 

Toomey & Mehler, 

428 Barr Building, 
“Washington 6, D. C., 
Counsel for Appellant. 
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5 Filed May 7 1952 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

PAUL WENDEL 
184 Clinton Street 
Brooklyn, New York, 

Plaintiff 


vs. 

John Russell Young 
President, Board of Commissioners 
Old District Building 
Washington, D. C. 

Earl James McGrath 
U. S. Commissioner of Education 
Federal Security Building 
Washington, D. C. 

Charles M. Irelan 

IT. S. District Attorney for D. C. 

United States District Court House 
Washington, D. C. 

Hobart M. Corning 

Superintendent of Public Schools, D. C. 
Franklin Administration Building 
Washington, D. C. 

Daniel L. Seckinger 
Director of Public Health 
East Municipal Building 
Washington, D. C., 

Defendants 

(Individually and as a group comprising 
the Commission on Licensure, Healing Arts 
Practice Act, District of Columbia) 



Civil Action No. 2057-’52 


Complaint For Mandatory Injunction 
And For Declaratory Judgment 

Comes now plaintiff and for his cause of action herein 
respectfully states as follows: 

1. That jurisdiction of this Court is invoked under 
the provisions of Title 11, Sec. 315, D. C. Code (1940 
Ed.). 

2. That defendants are sued as individuals and as a 
^roup comprising the Commission on Licensure, Healing 
Arts Practice Act, District of Columbia. 

3. That plaintiff graduated from the First National 
University of Naturopathy and Allied Sciences on June 
10, 1919, from which university he received the degree 
of Doctor of Naturopathy (N.D.); that he was awarded 

and holds a certificate or diploma from the Na- 
6 tional Board of Naturopathic Examiners, a duly 
constituted national examining board in naturop¬ 
athy, being a body corporate existing under and by vir¬ 
tue of the laws of the District of Columbia; and that 
said certificate or diploma was awarded to plaintiff as 
the result of an examination as comprehensive and as 
exhaustive as that required in the District of Columbia. 

4. That on or about November 24, 1950, plaintiff sub¬ 
mitted to defendants his application for license to prac¬ 
tice naturopathy in the District of Columbia by virtue of 
his certificate or diploma awarded him by the National 
Board of Naturopathic Examiners, copy of said applica¬ 
tion being attached hereto and incorporated herein by 
reference as plaintiff’s Exhibit A; and that with said ap¬ 
plication he submitted such proof and information re¬ 
quired by law. 
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5. That by letter dated December 11, 1950, copy of 
which is attached hereto and incorporated herein by ref¬ 
erence as plaintiff’s Exhibit B, the said Commission on 
Licensure notified plaintiff that the Commission voted 
unanimously not to accept (or to reject) plaintiff’s said 
application on the sole basis that there is more than one 
national naturopathic examining board, stating further 
that the Commission would not accept applications from 
diplomates seeking naturopathic licenses to practice natu¬ 
ropathy in the District of Columbia until such time as 
the naturopathic profession has only one official national 
examining board. 

6. That on or about August 21, 1951, plaintiff again 
submitted to the defendants his said application for a 
license to practice naturopathy in the District of Colum¬ 
bia (plaintiff’s Exhibit A); and that with said applica¬ 
tion he also resubmitted such proof and information re¬ 
quired by law. 

7. That by letter dated September 18, 1951, copy of 
which is attached hereto and incorporated herein by ref¬ 
erence as plainitff’s Exhibit C, the said Commission on 
Licensure returned to plaintiff his said application, noti¬ 
fying plaintiff that it would not accept applications 

7 for naturopathic licenses to practice naturopathy 
in the District of Columbia on the basis of a na¬ 
tional board diploma until such time as the naturopathic 
practitioners agree upon which board is the official na¬ 
tional examining board. 

8. That the action taken by the defendants in refusing 
to accept (or rejecting) the application of plaintiff for a 
license to practice naturopathy in the District of Colum¬ 
bia as aforementioned was arbitrary, capricious and con¬ 
trary to law. 



9. That plaintiff has exhausted all of his administra¬ 
tive remedies and that he is without legal remedy to en¬ 
force his rights in the premises. 

"WHEREFORE, the premises considered, plaintiff 
prays: 

1. That this Court issue a preliminary and permanent 
mandatory injunction requiring the defendants, individu¬ 
ally and as a group comprising the Commission on Licen¬ 
sure, to accept plaintiff’s application for a license to 
practice naturopathy in the District of Columbia on the 
basis of his certificate or diploma awarded him by the 
National Board of Naturopathic Examiners and, further, 
requiring the defendants on the basis of plaintiff’s appli¬ 
cation to issue him a license to practice naturopathy in 
the District of Columbia. 

2. That this Court issue a judgment declaring plaintiff 
entitled to have his application for a license to practice 
naturopathy in the District of Columbia on the basis of 
his certificate or diploma awarded him by the National 
Board of Naturopathic Examiners accepted and approved 
by defendants for the issuance of said license. 

3. And for such other and further relief as the case 
may require and as to the Court may seem just and 
proper. 

/&/ Paul Wendel 

PAUL WENDEL 

9 OFFICE OF THE COMMISSION ON 

LICENSURE, HEALING ARTS PRACTICE ACT 192S 
of the District of Columbia 

Fee No... 


Application For License To Practice the Healing Art in 

the District of Columbia 
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Application No.Class.Received., 19.... 

Name of applicant.Paul Wendel. 

Authorization to appear for basic science examination 

mailed to applicant. 

Examined by the Board of Examiners in the Basic Sci¬ 
ences . Findings ...-. 

Certified to the Board of Examiners in. 

.;., 19. 

Examined., 19.... General average.percent. 

Passed. Failed. License No. Registration No. 

issued., 19. Class. 

Remarks:.Diplomate—National Board of Naturopathic 

Examiners. 

., M. D. 

Secretary-Treasurer. 

(The above to be filled in by the Secretary-Treasurer 
of the Commission on Licensure and NOT BY THE AP¬ 
PLICANT). 

To the Commission on Licensure of the District of Co¬ 
lumbia: 

Tn compliance with the provisions of the “Healing Arts 
Practice Act, District of Columbia, 192S,” I hereby apply 
for a license to practice the “Healing Art” in the District 
of Columbia, under Class....3....named below: 

Class 

1. To practice Medicine and Surgery in the District 
of Columbia under Section 24 of the “Healing Arts Prac¬ 
tice Act 1928.” 

Fee, $1.00 

2. Years of practice under Section 24 of the “Healing 
Arts Practice Act 1928”; method of healing: 


Fee, $25.00 






















3. Examination under Section 26 of the “Healing Arts 
Practice Act 1928” or endorsement of National Board 
Diploma; method of healing: 

.National Board Diploma. 

.Indorsement Naturopathy. 

(Specify Examination or Endorsement) Fee, $25.00 
4 Registration as a person exempted from licensure 
under Section 42 of the “Healing Arts Practice Act 
192S”; method of healing: 


Fee, $1.00 

5. Certification of application for license by reciproc¬ 
ity in other jurisdictions; method of healing: 


Fee, $10.00 

1. My full name is Paul Wendel Sex male Color white 

(Print or type—initials not acceptable) 

2. Present mailing address P. O. Box 75, Brooklyn 1, 
New York 

2. Date of birth August 29, 1886 Age next birthday 65 
years 

4. Place of birth Port Jervis, New York 

5. Usual residence 184 Clinton Street, Brooklyn 2, New 
York 

10 Name and location of institution where profes¬ 
sional education and training was received before 

entering on study of healing art: 

Philadelphia College of Pharmacy from 1904 to 1908 

Jefferson Medical College from short time to 1908 

Pharmacist Relief nights & Sundays from 1909 to 1918 

Name and location of institution where healing art was 
studied and the duration of such study: 

United State School of Naturopathy, Newark, N. J. from 
1915 to 1919 
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La Universidad Libra Mexicana in medicine, Mexico from 
1933 to 1934 

Metropolitan School of Physiotherapy New York, N. Y., 
P. G. course from 1939 to 1941 
Name and Location of Hospital where Intern Training 
was received and Duration of such Training 
Yungborn Sanitarium, Butler N. J. from 1917 to 1919 
Last year in school nights & sun. from 1918 to 1919 
Dr. Bowman’s Sanitarium, Greenwich, Conn, from 1934 
to 1935 

I graduated from U. S. School of Naturopathy on the 
tenth day of June, 1919, with degree of Doctor of Natu¬ 
ropathy, the said institution being then a duly established 
school of Naturopathy and legally chartered or incorpo¬ 
rated under the laws of the State of Delaware. 

I have practiced Naturopathy and Drugless Healing 
at the following-named places and during the periods 
stated: (Describe the method of healing and its limits) 

Location Time 

Newark, N. J. from 1918 to 1918 
Butler, N. J., consultant from 1919 to 1932 
Greenwich, Conn., medical from 1934 to 1935 
Brooklyn, and New York from 193S to 1945 
Greensbor, N. C. from 194S to 1949 
Columbia, S. C. consultant from 1945 to 1950 

Have you ever had a license to practice any method of 
the healing art in any jurisdiction revoked for any cause 
whatever? If so, state particulars no 

I inclose with this application (1) proof of good moral 
character; (2) my ’diploma conferring upon me the de¬ 
gree of Doctor of Naturopathy by School of Naturopathy; 

(Name of school or institution) 

(3) the required fee of $25.00; (4) photograph, and (5) 
’Internship certificate or certified statement. 




Signature of applicant Paul Wendel 
Address 184 Clinton St., Brooklyn, N. Y. 

District of Columbia, to wit: 

I do solemnly swear that the statements contained in 
the foregoing application are true, and that I am the 
identical person the history of whose education, medical 
or otherwise, is contained therein. 

Signature of applicant Paul Wendel 

Subscribed and sworn to before me at Brooklyn, N. Y. 
this 21 day of November, 1950. 

/s/ Maurice E. Townfeld 
Notary Public. 

11 CERTIFICATE OF GOOD MORAL 

CHARACTER 


This certificate, properly executed, must accompany 
each application for a license to practice the Healing Art 
in the District of Columbia, except in cases in which the 
of June 3, 1S96. It must be signed by not less than two 
citizens known to the Commission on Licensure and of 
recognized standing in the community; or, if the appli¬ 
cant does not reside in the District of Columbia, by not 
less than two citizens satisfactorily shown to the Com¬ 
mission to be of recognized standing in the community 
where they reside. 

Date November 1st, 1950 

To the Commission on Licensure, Healing Arts Practice 
Act, District of Columbia, 1928: 

I do hereby certify upon my honor that Paul Wendel 
has been personally known to me for 15 years years last 
past; that my acquaintance with him throughout that 
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period has been sufficiently intimate to afford me ade¬ 
quate and ample opportunities to become fully informed 
as to his moral character; that his said character has 
been exceptionally good throughout that period, and that 
I recommend him, without hesitation or qualification, as 
being in all respects touching his moral character, worthy 
to be licensed to practice the healing art in the District 
of Columbia. 

Dr. Paul Wendel also practices as Naturopathic Physi¬ 
cian, in South Carolina and at Greensboro, North Caro¬ 
lina under State license. 


Signature Charles Fackner, N. D. 

402 E. 74th St. 
NYC 2, NY 

Executive Assistant to the late 
Dr. Benedict Lust, 1934 to 1945. 

Faculty member of American School of 
Naturopathy, New York, N. Y. 

Date November 7th, 1950 

To the Commission on Licensure, Healing Arts Practice 
Act, District of Columbia, 192S: 

I do hereby certify upon my honor that Dr. Paul Wen- 
del has been personally known to me for ten years years 
last past; that my acquaintance with him throughout that 
period has been sufficiently intimate to afford me ade¬ 
quate and ample opportunities to become fully informed 
as to his moral character; that his. said character has 
been exceptionally good throughout that period, and that 
I recommend him, without hesitation or qualification, as 
being in all respects touching his moral character, worthy 
to be licensed to practice the healing art in the District 
of Columbia. 



11A 


Signature William Hirsch N. D. 
Address 1193 Bushwick Ave., Bklyn. 
Naturopathic Physician 
Registered Psychologist 
State of New York 
V.P.N.Y. Society of Naturopaths 

12 INSTRUCTIONS TO APPLICANTS 


This form of application is for the use of all applicants 
except those seeking license by reciprocity. Indicate the 
class of license applied for by checking appropriate sec¬ 
tion on first page of application. 

1. Write legibly, and with ink. Avoid alterations and 
interlineations. 

2. This application must be accompanied by— 

(a) Proof of good moral character (see third page of 
application). 

*(b) The original diploma conferring upon the appli¬ 
cant the degree of doctor of medicine, or other degree 
in the healing art. 

(c) The required fee as indicated under the class desig¬ 
nation on the first page of application. This fee, if sent 
by mail, should be in the form of a post-office money 
order, draft, or check, payable to the Commission on Li¬ 
censure, Healing Arts Practice Act, stating the purpose 
to which it is to be applied. 

(d) Recent, unmounted photograph, POST CARD 
SIZE. 

# (e) The original certificate of hospital internship (if 
such certificate has not been issued applicant must sub¬ 
mit certified statement from the hospital setting forth the 
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date internship commenced and date it is expected to ter¬ 
minate). 

The diploma and certificate, if received by mail, will be 
returned to the applicant by express or registered mail, 
at his risk and cost, as soon as they have been evaluated. 
Applicant is expected to reimburse the Commission for 
this service without further notice. 

3. This application, properly executed, together with 
necessary supporting data must be filed with the Secre¬ 
tary-Treasurer of the Commission on Licensure not later 
than April 1st or October 1st, depending upon which ex¬ 
amination period best suits the applicant’s needs. The 
professional examinations are held the second Monday 
and Tuesday of May and November each year; the basic 
science part of the examination is held 3 weeks before 
those dates. 

4. A notice of the time and place of examination will 
be mailed to each applicant before the commencement of 
such examination. 

5. The Commission on Licensure may require such ad¬ 
ditional information as it deems necessary. Special at¬ 
tention is invited to the fact that any application not 
properly executed, or for any other irregularity, may be 
rejected. 

The dates in Instruction 3 apply only to those seeking 
license by examination. 

A Diplomate of a national examining board is eligible 
to apply for a license in this jurisdiction on the basis of 
his (or her) national board diploma. Upon receipt of 
formal application and proper supporting data, this De¬ 
partment procures the Diplomate’s grades and questions 
from the national board and in turn submits them to the 
D. C. Basic Science and Professional Examining Boards 
for consideration and report. In order to be eligible for 
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license on this basis, the examination taken before the 
national board must have been as comprehensive and ex¬ 
haustive as that required in the District of Columbia. 
Applications may be submitted at any time and the ap¬ 
plicant is notified in writing when action has been taken 
on his (or her) application. 


’Out-of-town applicants may submit transcript of rec¬ 
ord from medical school and hospital in lieu of original 
medical school diploma and original certificate of hospital 
internship. These transcripts to become the property of 
the Commission on Licensure. 

13 COMMISSION ON LICENSURE 

HEALING ARTS PRACTICE ACT 
District of Columbia 

Members: 

President Board of Commissioners 
U. S. Commissioner of Education 
U. S. District Attorney for D. C. 

Superintendent of Public Schools, D. C. 

Health Officer, D. C. 

Officers: 

John Russell Young, President 
District Building 

Dr. Hobart M. Corning, Vice President 
Franklin School, D. C. 

Daniel L. Seckinger, M. D., Secretary-Treasurer 
Health Dept., East Municipal Building 
Paul Foley, LL.B., Administrative Assistant 
Room 4130 East Municipal Building 

Washington 1, D. C. 
December 11, 1950 
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Dr. Paul Wendel 
P. 0. Box #75 
Brooklyn 1, New York 

Dear Dr. Wendel: 

Your application for District of Columbia license on 
the basis of your Diploma from the National Board of 
Naturopathic Examiners together with other supporting 
data was considered by the Commission on Licensure at 
a regular meeting held December 11, 1950. 

The Commission, after careful consideration, voted 
unanimously not to accept your application for D. C. 
license on the basis of your Diploma from the National 
Board of Naturopathic Examiners. The Commission’s 
action was based on the fact that there is more than one 
National Naturopathic Examining Board and until such 
time as the naturopathic profession has only one official 
National Board, the Commission will not accept applica¬ 
tions from Diplomates seeking naturopathic licenses in 
this .-jurisdiction. 

You will find enclosed your application, photograph, 
money order for $25.00 and other supporting data filed 
with your application. Will you be so kind as to forward 
S4< i ' in postage stamps to cover the return of your appli¬ 
cation and other papers. 

Sincerely yours, 

/s/ Daniel L. Seckinger 

Daniel L. Seckinger, M.D., Dr.P.H. 

Secretary-Treasurer 
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14 COMMISSION ON LICENSURE 

HEALING ARTS PRACTICE ACT 
District of Columbia 

Members: 

President Board of Commissioners 
U. S. Commissioner of Education 
U. S. District Attorney for D. C. 

Superintendent of Public Schools, D. C. 

Director of Public Health 

Officers: 

John Russell Young, President 
District Buiilding 

Dr. Hobart M. Corning, Vice President 
Franklin School, D. C. 

Daniel L. Seckinger, M.D., Dr. P.H., 

Secretary-Treasurer 

Health Dept., East Municipal Building 
Paul Foley, LL.B., Administrative Assistant 
Room 4130 East Municipal Building 

Washington 1, D. C. 
September 18, 1951 

Paul Wendel, N.D. 

P. 0. Box 75 
Brooklyn 1, New York 

Dear Dr. Wendel: 

Reference is made to your desire for license to prac¬ 
tice naturopathy in the District of Columbia on the basis 
of National Board Diploma which has been considered 
twice by the Commission on Licensure. 

We are returning herewith the following items: 

A. Photostatic copy of Certificate of Incorporation of 
the American Naturopathic Association No. 15402. 
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C. Copy of a letter dated May 16, 1947 signed by 
Frank C. Clabach. 

D. Copy of a memorandum made at Nashville, Ten¬ 
nessee October 24, 1944. 

E. Mimeographed copy of a letter dated May 20, 1942 
written by Anton M. Christensen, N.D. 

B. State of Colorado Certificate dated February 13, 
1951. 

F. Copy of a letter from Dr. Herbert M. Shelton to 
Dr. Kenneth C. Hitchcock, July 10, 1950. 

Gr. Slip sheet—Congressional Record—February 7, 
1931. 

H. Certificate, Office of the Recorder of Deeds, D. C. 
dated January 30, 1951. 

15 I. Certificate, Office of the Recorder of Deeds, 
D. C. dated January 30, 1951. 

J. Application for membership, American Naturo¬ 
pathic Association, Inc. 

K. Affidavit of Dr. Paul Wendel dated March 13, 1951. 

L. Photostatic copv of Reprint from July 1913 NATU¬ 
ROPATH and HERALD OF HEALTH. 

M. OFFICIAL BULLETIN of the A. N. A., Inc. dated 
February 24, 1951. 

From the data above it is not possible for the Commis¬ 
sion to say which of the two (2) National Examining 
Boards should be considered “the” official examining 
board. For that reason the Commission voted again at 
a regular meeting held September 10, 1951 not to accept 
applications for naturopathic licenses on the basis of 
National Board Diploma until such time as the naturo- 
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pathic practitioners themselves can agree on which board 
is the true national examining board. 

Sincerely yours, 

/s/ Daniel L. Seckinger 

Daniel L. Seckinger, M.D., Dr. P.H. 
Secretary-Treasurer 

PF/kr 

Enclosures 

* • • • 

16 Filed Jul 7 1952 Harry M. Hull, Clerk 

Motion For Summary Judgment 

Come now the defendants by their attorney, the United 
States Attorney, and move this Court for summary judg¬ 
ment on the ground that there is no genuine issue of ma¬ 
terial fact and the defendants are entitled to judgment as 
a matter of law. 

/s/ Charles M. Irelan 

CHARLES M. IRELAN 
United States Attorney 

* • * • 

25 Filed Jul 7 1952 Harry M. Hull, Clerk 

Affidavit of Daniel L. Seckinger 

WASHINGTON ) 

DISTRICT OF COLUMBIA) ss. 

DANIEL L. SECKINGER, Being first duly sworn, 
deposes and says: 

1. That he is the Director of Public Health of the 
District of Columbia and Secretary-Treasurer of the Dis¬ 
trict of Columbia Commission on Licensure and as such 
is familiar with the facts in reference to the application 
of the plaintiff Wendel for a license to practice natu¬ 
ropathy without examination. 
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2. That under the provisions of Title 2, District of 
Columbia Code, section 101 et seq., this Commission is 
charged by law with the responsibility of prescribing 
standards and examining the qualifications of applicants 
to practice the Healing Arts. Specifically, this Commis¬ 
sion is responsible for the licensing without examination 
of Diplomates of national examining boards in the var¬ 
ious fields of the Healing Arts. There have been con¬ 
stituted a national examining board in the field of medi¬ 
cine and surgery, a national examining board in chiro¬ 
practic, and a national examining board in osteopathy. 
These examining boards are composed of outstanding 
members in their respective fields and are truly national 
in scope, being representative of the entire profession. 
Because they are representative of the entire profession, 
and because they are the examining board for the particu¬ 
lar profession this Commission has accepted the endorse¬ 
ment of these boards. 

3. In the field of naturopathy, however, the Commis¬ 
sion’s files indicate that there are two alleged na- 

26 tional examining boards, both claiming to be the 
national examining board for the entire profession. 
The first alleged board is called The National Board of 
Examiners in Naturopathy and, it appears from the Com¬ 
mission’s files, was established in 1947. The second al¬ 
leged board is called The National Board of Naturopathy 
Examiners and, as shown in Exhibit 1 attached hereto 
was incorporated in the District of Columbia in 1951, and 
the plaintiff was. one of the original incorporators. 

4. In November 1950 the plaintiff Wendel applied to 
this Commission for a license to practice naturopathy 
without examination on the basis of his certificate award¬ 
ed him by the second alleged board. The Commission’s 
files show that earlier in that year the plaintiff Wendel 
had applied to the first alleged board for a diploma with- 
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out examination (Exhibit 2 attached hereto). The Com¬ 
mission’s files further show that the first board refused 
to grant him such a diploma without examination (Ex¬ 
hibit 3 attached hereto). The Commission’s files further 
show that the plaintiff then proceeded to take an exami¬ 
nation from the second alleged board (Exhibit 4 attached 
hereto). 

5. The application of the plaintiff for a license with¬ 
out examination on the basis of his diploma from the 
second alleged board was received and considered by the 
full Commission at a regular meeting and was denied on 
the ground that since there appeared to be two alleged 
national boards the Commission was not in a position to 
determine which was the official national board and hence 
until that question had been resolved by the members of 
the profession themselves the Commission could not li¬ 
cense Diplomates from either alleged Board. 

6. In 1951 the plaintiff resubmitted his application 
based on the same diploma. His application was re¬ 
ceived and again considered by the Commission and 
again rejected for the same reasons. 

7. This Commission is charged by law with the re¬ 
sponsibility of licensing candidates without examination 
under these circumstances only when they have been ex¬ 
amined by the representative national examining board 
of their profession. The Commission is without the au¬ 
thority or the facilities to determine the conflicting claims 

where, as here, there are two alleged national 
27 boards. The resolution of such a controversy is 

properly a matter to be determined by the mem¬ 
bers of the profession themselves, or in an independent 
court action between the two alleged boards. When the 
proper national board has been determined this Com¬ 
mission, of course, stands ready to recognize the qualified 
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Diplomates so certified by the proper national examining 
board of the naturopathy profession. 

8. This Commission has serious responsibilities in the 
licensing of practitioners in the Healing Arts. Particu¬ 
larly is this true in a field such as naturopathy where as 
has been shown the qualifications and standards of the 
practitioners have not been conclusively determined. 
Such being the case this Commission is of the belief that 
the qualifications of applicants to be licensed without 
examinations should be beyond question. 

And further affiant sayeth not. 

/s/ Daniel L. Seckinger 

Daniel L. Seckinger, M.D., Dr. P.H. 

Subscribed and sworn to before me, a Notary Public 
in and for the District of Columbia, this 2 day of July, 
1952. 

/s/ Henry H. Lagmillon 
Notary Public 

My commission expires June 15, 1956. 

28 Filed Jul 7 1952 Harry M. Hull, Clerk 

AMERICAN NATUROPATHIC ASSOCIATION 
Office of the President 

PAUL WENDEL, N.D. 

Office: 1S4 Clinton St. Brooklyn 2, N.Y. 

Mail Address: P.O. Box 75, Brooklyn 1, N. Y. 

August 18, 1950 

D. II. Spitler 
Eaton, Ohio 

Dear Mr. Spitler: 

This will acknowledge the receipt of your letter of Au¬ 
gust 16th. 


In reply wish to say that the American Naturopathic 
Association, Inc., 1919 of which I am president has its 
own National Board of Naturopathic Examiners of which 
Dr. E.M.B. Ownen, is Secretary and will hold its examin¬ 
ation at the American Therapy University, Inc., at Ar¬ 
cadia, Missouri. 

We have a few who will take the examination for DIP¬ 
LOMATS in NATUROPATHY. I will be among those 
taking the examination. 

I thank you, however, for informing me as stated in 
your letter. 

Yours for Naturopathy, 

Dr. Paul Wendel 
President, A.N.A., Inc., 1919 

PW:a 
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August 16, 1950 

Dr. Paul Wendel 
Box 75 

Brooklyn 1, N. Y. 

Dear Doctor Wendel: 

Some time ago you inquired about becoming a Diplo¬ 
mats of the National Board for the purpose of reciproc¬ 
ity in the District of Columbia. 

I told you that I’d keep you informed as to the date 
of our next meeting and examination. 

Since there is no question about your entrance require¬ 
ment to the examination, since you are licensed in South 
Carolina, I take this opportunity to tell you that we will 
be holding an examination at the New Jefferson Hotel, 
St. Louis, Missouri, on August 25 and 26 beginning at 
9:00 A.M. on the 25th. 
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We shall look for you in this class and I assure you 
that with your background you should have no difficulty 
in earning your D.N.B. 

Fraternally yours 
H. Riley Spitler—Exec.-Sec’y 
National Board of Examiners 
in Naturopathy 

• • • • 
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Dr. Paul Wendel 
Naturopathic Physician 

Box 75 

Brooklyn 1, N. Y. 

May 5, 1950 

Dr. Henry Schlichting, Jr. 

2201 West Texas 
Midland, Texas 

Dear Dr. Schlichting: 

While in Washington, D. C., the other day I discussed 
with the licensing Board about being admitted to prac¬ 
tice in Washington, D. C., on my South Carolina license 
through reciprocity. During the conversation I happened 
to mention the National Board of Naturopathic Exami¬ 
ners, etc. I was informed that if I had a certification 
from the Board they would admit me to practice on the 
Board’s recommendation. 

After thinking the matter over I thought it would be 
to the advantage of Naturopathy to have some licensing 
board to recognize the National Board of Naturopathic 
Examiners so I am writing to you to ascertain if you 
could have me certified by your examining Board without 
delay as it would I am sure advance Naturopathy. 
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You will agree that I am well qualified for the same, 
and if you will advice me at once I shall hold up the 
receprocity with South Carolina license until I hear 
from you, as I believe, if we can get them to accept it 
in Washington, D. C., it will make the Naturopathic Ex¬ 
amining Board be recognized by other States, besides it 
will advance Naturopathy in some States that have no 
Naturopathic laws. 

Will you advise me if you can do this without delay 
and for your prompt reply I am enclosing self-addressed 
air mail stamped envelope. 

Yours for Naturopathy, 

Dr. Paul Wendel 

PW :a 
end: (1) 
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OFFICE OF THE RECORDER OF DEEDS 
District of Columbia 
RECORDER OF DEEDS 
Washington 

Seal of the District of Columbia 

This is to certify that the pages attached hereto con¬ 
stitute a full, true, and complete copy of a Certificate of 
Incorporation of, National Board of Naturopathic Exam¬ 
iners of the American Naturopathic Association, dated 
on the 17th day of April, 1951, and recorded on the 17th 
day of April, 1951, at 2:59 P.M. as the same appears of 
record in this office. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and caused the seal of this office to be affixed, this 
the 18th day of April A. D. 1951. 
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Marshall L. Shepard, 
Recorder of Deeds, D. C. 

By /s/ Eleanore Dague Williams 

Deputy Recorder of Deeds. 

(Seal) 

32 Apr 17 2:59 PM ’51 

34984 CERTIFICATE OF INCORPORATION 

We, the undersigned, all citizens of the United States, 
and a majority citizens and residents of the District of 
Columbia, desiring to associate ourselves as a corpora¬ 
tion pursuant to the provisions of Title 29 of Chapter 6 
of the District of Columbia Code (1940), do hereby cer¬ 
tify as follows: 

First. The name or title by which this corporation 
shall be known in law shall be National Board of Naturo¬ 
pathic Examiners of the American Naturopatlnc Associa¬ 
tion, 1329 - 16th St., N. W., Washington, 6, D. C. 

Second. The term for which it is organized shall be 
perpetual. 

Third. The particular business and objects of said 
corporation shall be 

A. To certify applicants credentials 

B. To conduct written examinations 

C. To issue certificates of diplomate in Naturopathy, 
to persons successfully passing the examinations. 

Fourth. The number of its trustees, directors, or 
managers for the first year of its existence shall be three. 

IN TESTIMONY WHEREOF, we have this 17th day 
of April, 1951, hereunto set our hands and seal. 
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/s/ E. M. B. Ownen [Seal] 

/s/ Dr. T. M. Schippell [Seal] 

/s/ Paul Wendel [Seal] 

Witnesses: 

/s/ Isabel D. Johnson 
/s/ Grace L. Moffett 


District of Columbia, ss: 

I, Isabel D. Johnson, a Notary Public in and for the 
District of Columbia, do hereby certify that E. M. B. 
Ownen, T. M. Schippell, and Paul Wendel, all members 
of the American Naturopathic Association, parties to a 
certain Certificate of Incorporation bearing date on the 
17th day of April, 1951, and hereto annexed, personally 
appeared before me in said District, the said E. M. B. 
Ownen, T. M. Schippell and Paul Wendel being person¬ 
ally well known to me as the persons who executed the 
said Certificate of Incorporation, and severally acknowl¬ 
edged the same to be their act and deed. 


Given under my hand and seal this 17th day of April, 
1951. 

/s/ Isabel D. Johnson 

(Seal) Notary Public, D. C. 
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Plaintiff’s Cross-Motion for Summary Judgment and 
Opposition to Defendants’ Motion for 
Summary Judgment 

Comes now the plaintiff through his counsel and respect¬ 
fully moves the Court for a summary judgment in the 
above cause and opposes the motion of defendants filed 
herein for summary judgment. 
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As the ground for his cross-motion for summary judg¬ 
ment, plaintiff states that there is no genuine issue of 
material fact, and in support of his cross-motion and in 
opposition to defendants’ motion for summary judgment, 
plaintiff respectfully refers the Court to his points and 
authorities attached hereto and made a part hereof. 

/s/ Richard A. Mehler 
Richard A. Mehler 
Toomey & Mehler 
428 Barr Building 
Washington 6, D. C. 

Attorneys for Plaintiff 
• • • • 
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Plaintiff's Points and Authorities in Opposition to De¬ 
fendants’ Motion for Summary Judgment and in 
Support of Plaintiff’s Cross-Motion 
for Summary Judgment 

Statement of the Case 

Plaintiff in this cause has sued the members of the 
Commission on Licensure, Healing Arts Practice Act, 
District of Columbia, individually and as a group, for a 
mandatory injunction requiring the Commission to issue 
to him, and for a declaratory judgment declaring him 
entitled to the issuance of, a license to practice naturopa¬ 
thy in the District of Columbia on the basis of plaintiff’s 
certificate or diploma awarded him by the National Board 
of Naturopathic Examiners. 

The principal contentions of the complaint are that 
plaintiff on two occasions, one in November, 1950, and 
another in August, 1951, submitted to defendants his 
application for a license to practice naturopathy by vir¬ 
tue of his certificate or diploma awarded him by the 
National Board of Naturopathic Examiners; and that on 
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each such occasion the Commission rejected his applica¬ 
tion on the sole ground that there was more than one 
national naturopathic examining board. (See plaintiff’s 
Exhibits A, B and C attached to the complaint). The 
plaintiff alleges that the action of the Commission in 
refusing to accept his application for the reason stated 
was arbitrary, capricious and contrary to law. 

The Statute Involved 

Following are quoted the applicable parts of the sec¬ 
tions of the “Healing Arts Practice Act, District 
36 of Columbia, 192S,” as amended, important to this 
litigation: 

Title 2-104 of the District of Columbia Code providing 
in part: 

“The Commission shall receive, number consecutively, 
and record all applications presented in due form for 
licenses and for registration; ... If the Commission 
finds that an applicant is entitled to a license by virtue 
of ... a certificate or diploma by a national examining 

board ... it shall issue to him a license accordingly. 

* * 

Title 2-122A of the District of Columbia Code provid¬ 
ing in part: 

“The Commission may issue a license, without exami¬ 
nation, to anyone holding a certificate or diploma from a 
national examining board: Provided, That the examina¬ 
tion given by the national examining board was as com¬ 
prehensive and as exhaustive as that required in the 
District of Columbia. The applicant for license on this 
basis shall submit with his application proof satisfactory 
to the Commission that he is not less than twenty-one 
years of age; that he is of good moral character; that 
he has had not less than two years of professional educa- 
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tion and training in a college or university acceptable 
to the Commission before entering on the study of the 
healing art; that he has studied the healing art through 
not less than four graded courses of not less than nine 
months each, in a professional school or schools regis¬ 
tered under this Act, and has been graduated by such 
school with the degree of doctor of medicine, doctor of 
osteopathy, or some equivalent degree; and, if required 
by the Commission, that he has had not less than one 
year of training in a hospital registered by the Commis¬ 
sion under this Act: * * 


Argument 

1. The History of the National Board of Naturopa¬ 
thic Examiners Clearly Shows It to Be a True National 
Board. 

It is believed that a brief history of the National 
Board of Naturopathic Examiners is pursuasively con¬ 
sistent with the proposition advanced by plaintiff that 
such examining board is the true national examining 
board for the naturopathic profession. It is submitted, 
also, that an historical sketch of that Board is conducive 
to a better understanding of the controversy in this case. 

The American Naturopathic Association, which is the 
parent body of the National Board of Naturopathic 
37 Examiners, is the product of the energetic promo¬ 
tions of Dr. Benedict Lust who founded the natu¬ 
ropathic movement in the United States in 1901. Through 
the efforts of Dr. Lust, the naturopathic science in this 
country blossomed into organization, culminating into a 
professional group of naturopathic healers known as the 
American Naturopathic Association which was later in¬ 
corporated in the District of Columbia on September 15, 
1919. Dr. Lust, personally, and through the American 
Naturopathic Association, was instrumental in maintain- 
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ing the traditional and accepted practices of naturopathy 
as a branch of the healing art. Ever since its institution, 
the practitioners in naturopathy have recognized the 
American Naturopathic Association as the official and 
the only national association representative of their pro¬ 
fession. 

Just prior to the death of Dr. Lust in 1945, however, 
there became prominent within the Association a small 
group composed of practitioners who desired to throw off 
what they termed the shackles of naturopathic healing 
and to branch out into methods of the healing art far 
beyond the meaning of ‘‘drugless healing’’ and abridging 
practices committed only to the medical profession. Thus, 
for the first time, there appeared a schism within the 
national association. 

As a consequence of this schism, the malcontented 
group, wishing to adopt surgery and other medical usages 
of the healing art, left the American Naturopathic Asso¬ 
ciation and formed their own body known as the Ameri¬ 
can Naturopathic Physicians and Surgeons Association. 
Some time thereafter, they established a board of exam¬ 
iners called the National Board of Examiners in Naturo¬ 
pathy, which is the other board referred to by defend¬ 
ants in their points and authorities. This latter associa¬ 
tion was incorporated under the laws of Iowa on Sep¬ 
tember 5, 1951. Before its incorporation, it had attempted 
to appropriate the charter of the American Naturopathic 
Association without success. It is a fact that today 
38 the two associations exist, but it is hardly a corol¬ 
lary that each of them is representative of the 
naturopathic profession. 

2. The National Board of Naturopathic Examiners Is 
the Only National Board Representative of the Profes¬ 
sion of Naturopathy. 



30 A 


The National Board of Naturopathic Examiners was 
established in national convention assembled of the Amer¬ 
ican Naturopathic Association in Philadelphia in 1944, 
and subsequently incorporated in the District of Columbia 
on April 17, 1951, as the National Board of Naturopathic 
Examiners of the American Naturopathic Association. 
The National Board of Examiners in Naturopathy had no 
legal existence as such until, possibly, September 5, .1951, 
coincident with the incorporation of the American Natu¬ 
ropathic Physicians and Surgeons Association. 

The American Naturopathic Association is the only 
national association adhering to the drugless system of 
the healing arts as employed by a naturopathic physician. 
Most important, the American Naturopathic Association 
strictly confines its membership to those practices per¬ 
mitted by the official definition of naturopathy adopted 
on February 20, 1931, and since promulgated by the de¬ 
fendant Commission. (See plaintiff’s Exhibit A-l at¬ 
tached hereto and incorporated herein by reference). 

On the other hand, as its name implies, the American 
Naturopathic Physicians and Surgeons Association advo¬ 
cates and teaches methods of the healing art completely 
without the scope of the science of naturopathy, specifi¬ 
cally espousing, among other things, surgery, injections 
and drugs, and other therapies of allopathic medicine. 

The American Naturopathic Association follows the 
well known philosophy of drugless healing which accepts 
the responsibility of consultation with the surgeons or 
other practitioner of the healing arts where the patient’s 
condition requires it. To the contrary, the American 
Naturopathic Physicians and Surgeons Association 
39 is all comprehensive, embracing the administrations 
of the medical doctor, the surgeon and the drug- 
less healing. 
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It is without reason or foundation for the defendant 
Commission to state that there are two national associa¬ 
tions or national examining boards in naturopathy when, 
in truth and in fact, only one of the two boards referred 
to by the defendant Commission is truly representative 
of the profession of naturopathy as a drugless system 
of the healing art, and the other incorporates practices 
of naturopathy, medicine and surgery. Where one board 
conforms, the other abuses. 

3. The Defendants in Rejecting Plaintiff’s Applica¬ 
tion for a License Have Unfairly and Arbitrarily Preju¬ 
diced His Rights. 

It seems needless to point out more than that, by their 
action in this case, the defendants have stamped their 
imprimatur upon an oppressive principle. According to 
defendants’ theory, an apostate group in any national 
association by the mere act of forming another body, 
national and representative in name only, can destroy 
the representative character of the true group. In es¬ 
sence, the position of the defendant Commission encour¬ 
ages exploitation of an official group by a few malcon- 
tented members. It follows that if a few members of the 
American Medical Association were to incorporate their 
own so-called national board, the defendant Commission 
would then be required on the basis of its action in the 
instant case to deny all applications for licenses sub¬ 
mitted by members of the medical profession on the 
basis of a diploma from a national examining board. 
Such a rule is at war with reason. 

4. The Rule Adopted By the Defendants Is in Deroga¬ 
tion of the Regulative Purpose of the Act. 

The Act, in providing for the issuance of a license 
without examination, uses the words “. . . to anyone 
holding a certificate or diploma from a national examin- 
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ing board ...” (Emphasis supplied). The indefinite 
article “a” is just which it is called in that it is indefi¬ 
nite. Its common usage is not in designation of 
40 the singular, but of the plural. Lindley vs. Mur¬ 
phy, 3S7 Ill. 506, 56 N.E. 2d S32. As defined in 
People vs. One 1940 Buick Sedan, 162 P. 2d 160, “a” is 
synonomous with “any” The article “a” denotes qual¬ 
ity in the sense of distinguishing a condition or thing 
from others or an individual object individualized. State 
vs. Martin, 60 Ark. 343, 30 S.W. 421. Therefore, it may 
only be presumed that Congress in using the indefinite 
article “a” had knowledge of the common usage given 
to it and meant it to be accepted in common usage and 
not to be given a strained construction. If Congress had 
intended to specify that the national examining board 
was to be the only national examining board, it presum¬ 
ably would have used the word “the” which, as stated 
by the Court in the case of United States vs. Hudson, 
65 F. 6S, ‘*is the word used before nouns with a specify¬ 
ing or particularizing effect, opposed to the indefinite or 
generalizing force of ‘a’ or ‘an’.” 

In ruling upon the plaintiff’s application, the defend¬ 
ant Commission has capriciously adopted a definition of 
the indefinite article “a”, which it is advanced is con¬ 
trary both to the intent of Congress and to its common 
meaning, and, further, which is without reasonable basis. 
Being such, the rule is contrary to the accomplishment 
of the legislative purpose, is therefore not authorized by 
the statute and, accordingly, is contrary to law. Appli¬ 
cation of the State Board of Medical Examiners. In re 
Nathan, 206 P. 2d 211. 

5. It Is the Duty of the Commission to Ascertain the 
National Character of an Examining Board. 

In their points and authorities in support of their mo¬ 
tion for summary judgment, defendants argue that it is 
not the responsibility of the Commission to determine 
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that the board of which plaintiff is a diplomate is a 
national one. This argument can hardly be supported 
in view of the statute which, by unmistakable inference, 
and by its. silence in defining what is meant by 
41 “a national examining board”, is delegative in 
imposing upon the defendant Commission the duty 
which it hopes to avoid. Otherwise, how then does the 
Commission in any similar case, whether it be on applica¬ 
tion of a medical doctor, a chiropractor, an osteopath or 
other practitioner, answer the question which it must re¬ 
solve, namely, “Is the diploma one which has been granted 
by an examining board which is a national organization?” 
If it has investigated and made findings as to the 
national character of other examining boards, as indeed 
it must have done, then there is here an admission of 
discrimination which appeals for legal relief. It is im¬ 
possible to conceive how the Commission, in making such 
a finding in other cases, can now in the instant matter 
refuse to do likewise. Or, if the Commission has not 
made such a finding in other cases, then how can it logi¬ 
cally predicate the rejection of plaintiff’s application on 
the failure in this case to arrive at such a determination? 

Superadded to this arbitrary stand which the defend¬ 
ants have taken is the further fact that they have done 
so in the face of the certification of their own statutorily 
appointed examiners in naturopathy that the National 
Board of Naturopathic Examiners is the true and official 
naturopathic examining board. (See plaintiff’s Exhibit 
A-2 attached hereto). 

Cases Cited by Defendants 

The plaintiff has no quarrel to make with the cases 
cited by defendants in their points and authorities inso¬ 
far as they are authority for the doctrine that the de¬ 
fendant Commission was vested by Congress with discre¬ 
tion. Nor does the plaintiff quarrel with the doctrine 
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that the discretion of the Commission should not be dis¬ 
turbed unless it was abused or unless it was exercised 
arbitrarily, capriciously, or in a manner contrary to law. 

It is the plaintiff’s contention, however, that under the 
facts and for the reasons above stated, the action 
42 of the Commission in rejecting the plaintiff’s ap¬ 
plication was arbitrary, capricious, oppressive and 
contrary to law. 


Conclusion 

In conclusion, plaintiff for the foregoing reasons re¬ 
spectfully submits that the motion of defendants for sum¬ 
mary judgment should be denied and that his cross-mo¬ 
tion for summary judgment should be granted. 

/s/ Richard A. Mehler 
Richard A. Mehler 
Toomey & Mehler 
428 Barr Building 
Washington 6, D. C. 

Attorneys for Plaintiff 
• • • • 

43 Filed Aug 13 1952 Harry M. Hull, Clerk 
Affidavit of Paid Wendel, N.D. 

Paul Wendel, being first duly sworn, deposes and says: 

1. That he is the plaintiff in the above entitled action. 

2. That he is a graduate of the First National Univer¬ 
sity of Naturopathy and Allied Sciences, holding the 
degree of Doctor of Naturopathy (N.D.); that he was 
awarded and holds a certificate or diploma from the 
National Board of Naturopathic Examiners, which is the 
national examining board in naturopathy, having been 
duly constituted by the American Naturopathic Associa¬ 
tion and incorporated under the laws of the District of 
Columbia. 


35 A 


3. That he is a duly licensed practitioner in naturo¬ 
pathy under and by virtue of the laws of the State of 
South Carolina. 

4. That lie is the duly elected and acting President 
of the American Naturopathic Association. 

5. That the American Naturopathic Association was 
founded by Dr. Benedict Lust who instituted the naturo¬ 
pathic movement in the United States in 1901; and that, 
ever since then, the American Naturopathic Association 
has been recognized by the practitioners in naturopathy 
as the only national association representative of their 
profession. 

6. That just prior to the death of Dr. Lust in 1945, a 
few of the members of the American Naturopathic Asso¬ 
ciation made known their desires to go beyond the estab¬ 
lished naturopathic methods of the healing art and to 
include within their practices the use of drugs, surgery 

and other allopathic principles. 

44 7. That the American Naturopathic Associa¬ 

tion, in keeping with its professional character, 
refused to abide by the desires of the apostate group. 
As a result, this group broke from the parent association 
and formed another body which became known as the 
American Naturopathic Physicians and Surgeons Asso¬ 
ciation, incorporated under the laws of Iowa m Septem¬ 
ber 5, 1951. 

S. That for some time following such controversy, the 
disgruntled group attempted without success to appro¬ 
priate the corporate charter of the American Naturo¬ 
pathic Association. 

9. That the National Board of Naturopathic Exam¬ 
iners was established during the convention of the Amer¬ 
ican Naturopathic Association in Philadelphia in 1944 
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and was subsequently incorporated in the District of 
Columbia on April 17, 1951. 

10. That the American Naturopathic Association is 
the only national association adhering to the drugless 
system of the healing arts as employed by a naturopathic 
physician and, further, is the only national association 
wherein the members conform to the official definition of 
naturopathy adopted by the Commission on Licensure for 
the District of Columbia. 

11. That the American Naturopathic Physicians and 
Surgeons Association and its examining board, the Na¬ 
tional Board of Examiners in Naturopathy, advocate 
methods of the healing art completely without the scope 
of the science of naturopathy, specifically teaching, among 
other things, the use and application of surgery, injec¬ 
tions and drugs, and other therapies of allopathic medi¬ 
cine. 

12. That the American Naturopathic Association and 
its membership assume the responsibility of consultation 
with the surgeon or other practitioner in the healing 
arts where the patient’s condition requires it, whereas, 
the American Naturopathic Physicians and Surgeons As¬ 
sociation and its membership embrace the administrations 
of the medical doctor, the surgeon and the drugless 

healer. 

45 13. That at the time of his letter of May 5, 

1950, to Dr. Henry Schlichting, Jr., which is at¬ 
tached to defendants’ points and authorities, the two 
associations had been in earnest conference for the pur¬ 
pose of amalgamating into one group; that such confer¬ 
ences had been induced by the representations of the 
American Naturopathic Physicians and Surgeons Asso¬ 
ciation that it would limit its teachings to the accepted 
practices of naturopathy as employed by the American 
Naturopathic Association; that it was in the interest alone 
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of promoting unity that he had the correspondence in 
question with the said Dr. Schlichting; that a short time 
after May 5, 1950, it became apparent that unity was not 
to be had and that the American Naturopathic Physi¬ 
cians and Surgeons Association was to continue with its 
methods of the healing art contrary to those of the drug- 
less healer; and, therefore, that further attempts to bring 
the latter association into the fold of true naturopathy 
were useless. 

/s/ Paul Wendel, N.D. 

Paul Wendel, N.D. 

Subscribed and sworn to before me this 9 day of Au¬ 
gust, 1952. 

/s/ W. C. Benson 
Notary Public 

• • • • 

46 Filed Aug 13 1952 Harry M. Hull, Clerk 


Plaintiff’s Exhibit A-l 

Commission on Licensure 
Healing Arts Practice Act 
District of Columbia 

Washington 1, D. C. 
October 1, 1951 

Dr. Paul Wendel 
P. 0. Box 75 
Brooklyn 1, N. Y. 

Dear Dr. Wendel: 

This will acknowledge receipt of your letter dated Sep¬ 
tember 27, 1951 and complying with your request you 
will find enclosed herewith the official definition of Natu- 
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ropathy adopted by the Commission on Licensure on 
February 20, 1931. 

Sincerely yours, 

Daniel L. Seckinger, M.D., Dr. P.H. 

Secretary-Treasurer 

PF/kr 
Enc: 1 

Enclosure 

Definition for the term “NATUROPATHY” 

“NATUROPATHY, a system of drugless healing” is 
defined to be “in the practice of the healing art, the use 
of such physical forces as air, light, water, vibration, 
heat, electricity, hydrotherapy, psychotherapy, physio¬ 
therapy, dietetics, massage, corrective and orthopedic 
gymnastics, Swedish movements, and the use of herbs 
and other vegetable products in their natural form; 
Provided, that the term “herbs” shall be meant to in¬ 
clude only the following: mint, thyme, caraway seeds, 
sage, cassia, ginger, nettleflowers, yarrow, raspberry 
leaves, dandelion, burdock, peppermint, fennel, mullein, 
rosemary, anise, linden leaves, buckthorn bark, licorice, 
sweet marjoram, culvert roots, gooseberry leaves, senna 
leaves, slippery elm, lobelia, colver, figwort, chickweed, 
horehound, hops, boneset, elder flowers, hyssop, seal, sas¬ 
safras, bay leaves, marshmallow roots, catnip, camomile 
flowers, coriander seeds, cornflowers, dill, arrowroot, as¬ 
paragus. wormwood, wild-carrot, witchhazel, alfalfa, mal¬ 
low flower, dandelion flowers, mullein flowers, Trish moss, 
dulce, agar agar, squaw vine, eyebright, sandal- 
47 wood, buckbean leaves, capsicum, chicory, celerv 
seed, cottonseed, cloves, dandelion root, flaxseed, 
mountain flax, Indian turnip, licorice root, parsley root, 
celery root, pumpkin seed, beettop greens, watermelon 
seeds: Provided further, that Naturopathy shall not in- 
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elude “palpating, analyzing, and adjusting the articula¬ 
tions of the spinal column, surgery, or the application of 
x ray or radium”,. 

* « • • 

48 Filed Aug 13 1952 Harry M. Hull, Clerk 

Plaintiff’s Exhibit A-2 
Affidavit of Walter A. MdMillan, N.D. 

Walter A. McMillan, being first duly sworn, deposes 
and says: 

1. That he is a duly licensed practitioner in naturo¬ 
pathy in the District of Columbia. 

2. That he is, and ever since its establishment has 
been, Secretary of the Board of Examiners in Naturo¬ 
pathy appointed by the Commission on Licensure, Heal¬ 
ing Arts Practice Act, District of Columbia. 

3. That the said Board of Examiners in Naturopathy 
recognizes the National Board of Naturopathic Examiners 
of the American Naturopathic Association as the only, 
the true, and the official national board of examiners rep¬ 
resentative of the profession of naturopathy. 

4. That upon request, the said Board of Examiners 
in Naturopathy certified in June, 1952, to said Commis¬ 
sion on Licensure that the National Board of Naturo¬ 
pathic Examiners of the American Naturopathic Asso¬ 
ciation was the proper board for recognition by said 
Commission on Licensure as the official national naturo¬ 
pathic examining board. 

5. That the American Naturopathic Association is the 
parent association of the National Board of Naturo¬ 
pathic Examiners and accepts only those methods of the 
healing art falling within the official definition of naturo- 
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pathy as defined by the said Commission on Licensure 
on February 20, 1931. 

6. That, to the contrary, the American Naturopathic 
Physicians and Surgeons Association and its exam- 

49 ining board, the National Board of Examiners in 
Naturopathy, advocates and teach methods of the 
healing art beyond the boundaries of “drugless healing’’ 
and including the use of surgery, drugs and injections, 
and therapies of allopathic medicine. 

7. That the American Naturopathic Physicians and 
Surgeons Association is not and never has been represen¬ 
tative of the naturopathic profession. 

/s/ Walter A. McMillan 
Walter A. McMillan 

Subscribed and sworn to before me this S day of Au¬ 
gust, 1952. 

/s/ Sylvan Schwartz 

Notary Public, D. C. 

« • • • 

51 Filed Aug 25 1952 Harry M. Hull, Clerk 

Order Substituting Party 

It appearing to the Court that the defendant, John 
Russell Young, has resigned from the office of President, 
Board of Commissioners, District of Columbia; that he 
has been duly succeeded in said office by F. Joseph Dono¬ 
hue; that there is substantial need for maintaining this 
action against such successor; and counsel for all parties 
having consented hereto, it is by the Court this 25th day 
of August, 1952, 

ORDERED: 

1. That F. Joseph Donohue, President, Board of Com¬ 
missioners, District of Columbia, be and he hereby is sub¬ 
stituted as party defendant in place of John Russell 
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loung, without prejudice to the proceedings already had 
in this action. 

2. That such substituted party be and he hereby is 
permitted to adopt as his own all pleadings heretofore 
filed in this cause by the defendants. 

/s/ Walter M. Bastain 

August 25, 1952 

• # # * 

52 Filed Aug 22 1952 Harry M. Hull, Clerk 

Opposition To Plaintiff ^ Cross-Motion For 
Summary Judgment 

The issue before the Court in this proceeding is basic¬ 
ally a simple one. That issue, in defendants’ view, is this: 
In view of the representations made to the Commission 
by the two warring factions in the naturopathy profession, 
that each was the true and representative group in the 
profession and that the examining board of each faction 
was the true and official examining board, did the Com¬ 
mission abuse this discretion in determining that since 
thei’e was this controversy within the profession, it, the 
Commission, would not license the Diplomates of either 
board until the controversy had been resolved by the pro¬ 
fession itself, either amicably or by appropriate judicial 
action. The plaintiff, however, appears to have seized 
on this action to raise an entirely different issue and an 
issue which is not appropriate to this forum. The plain¬ 
tiff in his affidavit and memorandum, while admitting the 
existence of this controversy within the profession, would 
have this Court resolve this controversy in this action in 
a purely ex parte manner on the one-sided allegations pro¬ 
duced by the plaintiff and without benefit of the repre¬ 
sentations of the other group. Quite obviously this the 
Court will not and should not do. The issue before this 
Court is not which of the two organizations is the official 
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group and representative of the profession. Such an 
issue quite obviously could only be determined by a court 
of competent jurisdiction where the two factions are be¬ 
fore the court and the court could consider their varying 
contentions and arguments. Quite patently the de- 
53 fendants do not and would not espouse the cause 
of either faction and in this matter, of course, the 
defendants are obviously not representing the interest of 
the faction adverse to the plaintiff. Yet despite the ab¬ 
sence of any representations of the faction adverse to the 
plaintiff, despite the want of any representation of the 
contentions and supporting evidence of this faction, the 
decree which the plaintiff se'fcks in this action would ef¬ 
fectively nullify the existence of this group in the natu¬ 
ropathy profession. That this would be the case is ob¬ 
vious from the claims of the plaintiff advanced herein 
that it is representative of the naturopathy profession 
and that its examining board is the official board for that 
profession. To grant the plaintiff’s requested decree, the 
Court would, of course, have to agree with these conten¬ 
tions and yet, in so agreeing, the Court would be without 
benefit or knowledge of the contentions of the other group 
within the profession. Such an ex parte proceeding would 
be manifestly inequitable and, further, since the other 
group may well be truly representative of the profession 
could result in a gross miscarriage of justice. Quite ob¬ 
viously the proper and effective method of determining 
this controversy, if the members of the profession cannot 
agree among themselves, is in an independent court action 
between the two warring factions, at which all the evi¬ 
dence could be heard and the court thus being competely 
advised could make a proper and full determination. The 
plaintiff, however, has chosen, for perhaps obvious rea¬ 
sons, not to carry his battle to the opponents and rather, 
as stated, seeks what can only be an ex parte decision from 
this Court which has not had the advantage of hearing 
both sides of the story. 
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Since the issue is not, and cannot be in this action, which 
is the true and representative organization in the profes¬ 
sion, it is manifest that the issue is, a stated above, 
whether in view of the conflicting claims, the Commission’s 
discretion was arbitrarily exercised. That such conflicting 
claims exist is apparent from the pleadings of the 
54 plaintiff themself, and from the affidavits filed here¬ 
in by Dr. Seckinger, District Health Officer and 
Secretary of the Commission on Licensure. Dr. Seekin- 
ger’s affidavit attached hereto accurately portrays the po¬ 
sition of the Commission and shows how its discretion 
was properly and reasonably exercised. In the face of 
the conflicting claims of each faction to the Commission 
that it, and it alone, was the true and representative body 
of the profession and the other organization was a rump 
or splinter group, it is manifest that the Commission 
could have taken no other action but to determine that 
the controversy is not within its jurisdiction. The Com¬ 
mission is not a judicial body empowered to determine 
such controversies, nor does it have the facilities to so 
do. The plaintiff has suggested that the Commission has 
abdicated its responsibilities in this matter and suggests 
that if such a procedure were to be sanctioned, any mal- 
contented group could effectively nullify the action of 
the representative group in its profession. The simple 
answer to such an argument is that the standing of the 
American Medical Association is sufficient to prevent such 
action on the part of dissident members and further that 
if such should occur it would undoubtedly be promptly 
and effectively settled by an appropriate court action be¬ 
tween the Medical Association and the splenter group. 

Plaintiff further appears to endeavor to carry water 
in both hands. While arguing that its organization is “the” 
true and representative group, it further suggests that 
since the statute says “a national examining board”, there 
can exist at the same time more than one national exam- 
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ining board and that the Commission should, therefore, 
recognize the Diplomates of both groups. Such an argu¬ 
ment must fall by its own weight. Carried to its logical 
extreme it would mean that if there were 50 alleged na¬ 
tional examining boards the Commission, under the plain¬ 
tiff’s interpretation, would be bound to recognize all of 
them. Plaintiff’s argument means no more than 
55 the proposition that any group, calling itself a na¬ 
tional examining board, must be recognized by the 
Commission. Quite obviously this would stultify the in¬ 
tent of Congress in vesting in the Commission the discre¬ 
tion to accept Diplomates of the representative examining 
board recognized as the official examining board of the 
Commission. 

The plaintiff has given us his self-serving statement 
that the board, of which he is the President and one of 
the incorporators, is the true and only board recognized 
by the profession. As was pointed out in the defendants’ 
original memorandum, this is hardly consistent with the 
position previously taken by the plaintiff before this ac¬ 
tion arose. AVhen he applied to the other faction’s exam¬ 
ining board for a diploma without examination, it hardly 
seems necessary to observe that if, in fact, the plaintiff’s 
board was the only and the true board and the other was 
a rump and splinter organization without standing in the 
field of naturopathy, the plaintiff would hardly have 
sought a diploma from that organization. The quite ob¬ 
vious inference therefrom is that at the time the plaintiff 
sought a diploma the examining board which he now 
condemns was the only board in existence and recognized 
as such by the entire profession. However, the plaintiff 
further would fortify his position by the affidavit of Vv 
ter A. McMillan, which states that in his opinion the 
plaintiff’s board is the true examining board. Reference 
to the reasoning behind this conclusion is hardly persua¬ 
sive. Tn its letter to the Commission, copy attached to 
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the affidavit of Dr. Seekinger, this local examining board 
states that as its reasons for this conclusion that the 
American Naturopathic Association was incorporated in 
the District of Columbia and has paid income taxes herein. 
No other reasons were advanced in this letter for this 
conclusion. Yet, since there are two organizations calling 
themselves the American Naturopathic Association, each 
with its own examining board, it is manifest that the fact 
of incorporation and that the organization has paid taxes 
has no relevance to the determination as to which organ¬ 
ization and which examining board is representa- 
56 tive. Such reasoning is a complete non sequitur. 

The defendants are charged by law with a ser¬ 
ious responsibility in protecting the health of the residents 
of the District of Columbia by licensing only practitioners 
of proven confidence. Further, they are vested with a 
broad discretion in determining whom to license with out 
examination on the basis of a diploma from a national 
examining board. Where, as here, there is disagreement 
among the members of the profession as to the national 
examining board representative of the profession, it is 
manifest that the Commission has properly refused to 
recognize the Diplomates of either group until its validity 
is established by agreement among the members of the 
profession or in an appropriate .judicial proceeding where 
the issues are joined by both parties. The attempt herein 
to require such an ex parte determination by urging that 
the discretion of the Commission has been abused must 
quite obviously fail and, therefore, the motion of the de¬ 
fendants for summary judgment should be granted. 

/s/ Charles M. Irelan 
Charles M. Irelan 
United States Attorney 

* • • • 
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Affidavit of Daniel L. Seekinger 

CITY OF WASHINGTON ) 

) ss: 

DISTRICT OF COLUMBIA) 

Daniel L. Seckinger, being first duly sworn, deposes and 
says: 

1. That he is the Secretary-Treasurer of the District 
of Columbia Commission on Licensure and as such is 
familiar with the facts in reference to the application of 
the plaintiff, Paul Wendel, for a license to practice natu¬ 
ropathy, and is further familiar with the allegations con¬ 
tained in the affidavits and exhibits filed in support of 
plaintiff’s motion for summary judgment. 

2. That at the times plaintiff’s application for a license 
without examination was considered by this Commission, 
this Commission was advised that there were in existence 
two organizations, each claiming to be the American Natu¬ 
ropathic Association, each claiming to be the true and sole 
representative of the naturopathic profession, and each 
claiming that its examining board alone was the true and 
solely authorized examining board for the naturopathic 
profession. 

3. That the organization which the plaintiff denomi¬ 
nates as the American Naturopathic Physicians and Sur¬ 
geons Association, but which, according to the Com- 

5$ mission’s files, denominates itself as the American 
Naturopathic Association, has advised this Commis¬ 
sion that the group represented by the plaintiff is a 
splinter group, and that it is the parent American Natu¬ 
ropathic Association. 
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4. Further, this Commission has been advised by that 
organization that its board of examiners, called the Na¬ 
tional Board of Examiners in Naturopathy, which was 
created in Detroit in 1947, is the official examining board 
of the naturopathic profession, and that the board repre¬ 
sented by the Wendel group, called the National Board 
of Naturopathy Examiners, exists without the authority 
or approval of the American Naturopathic Association. 

5. In view of the conflicting claims made by the rival 
groups, each claiming that its association and its examin¬ 
ing board are the true and sole representative of the natu¬ 
ropathy profession, this Commission, charged by law with 
the responsibility of safeguarding the health of the resi¬ 
dents of the District of Columbia through the licensing of 
practitioners of proven competency, has determined that 
until the naturopathic profession itself resolves the con¬ 
flict between the two rival organizations, it cannot license 
diplomates from either of the alleged national examining 
boards. 

6. This Commission has neither the facilities nor the 
authority for determining the contentions advanced by 
rival groups within the professional fields, nor has it ever 
been called upon to do so before. Thus, in each of the 
fields of medical science there is a single association, 
with its own examining board accepted and approved by 
all the members of the profession. Since there appear 
to exist in the relatively new field of naturopathy two 
warring factions, each claiming representative status for 
the entire profession, it has been the considered judg¬ 
ment of this Commission that until the controversy 

59 has been settled by the profession itself, it would 
not be consonant with the public interest or the 



Commission’s heavy responsibilities to make such a de¬ 
termination. 


7. Nor can the opinion of the local board of examiners 
in naturopathy be considered determinative. As stated in 
the affidavit of Walter A. McMillan, this Commission was 
advised by that board that in their opinion the Wendel 
board of examiners was representative. That, of course, is 
merely the individual opinion of the members thereof and 
does not in any sense represent the universal belief of the 
members of the profession itself. Quite apart from that, 
the reasons given for this opinion by the local board were 
not deemed persuasive by this Connnission. A copy of 
the opinion of the local board is attached hereto. The 
onlv reason advanced bv the local board for recognition 
of the Wendel board is that the American Naturopathic 
Association was incorporated in the District of Columbia 
in 1919 and has been filing income tax reports since the 
vear 1934. Since both organizations claim to be the true 
American Naturopathic Association, patently this has 
no relevancy as to which organization’s board of exami¬ 
ners should be recognized by the Commission. 

And further affiant saveth not. 

* 

/s/ Daniel L. Seckinger 

Daniel L. Seckinger, M.D. 

Subscribed and sworn to before me this 22 day of Au¬ 
gust, 1952: 


/s/ John Paul Foley 

Notary Public, D. C. 


My commission expires Sept. 1, 1953. 
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Harry M. Hull, Clerk 


3620 Ingomar Place, N. W. 
Washington 15, D. C. ’ 
June 7th, 1952 

Commission on Licensure, 

Healing Arts Practice Act, District of Columbia 
Room 4130 East Municipal Building 
Washington, D. C. 

Gentlemen: 

Sometime ago your Honorable Board requested our 
opinion as to which of the two Boards of National Exam¬ 
iners in Naturopathy should be recognized by your Board. 
At that time we did not have sufficient information to 
properly advise you. 

We feel, however, after further consideration of this 
matter that the National Board of Examiners as pre¬ 
sented by the American Naturopathic Association, Inc. is 
the proper Board for your recognition as the legal Na¬ 
tional Board of Examiners in Naturopathy. 

The American Naturopathic Association was incorpo¬ 
rated in the District of Columbia in or about the year 
1919, as per the official records. 

Furthermore, the American Naturopathic Association 
Incorporated has been filing Income Tax Reports since 
the year 1934. 

We, the undersigned, know of no other National Board 
,)f Naturopathic Examiners which has complied with the 
requirements of the law in these respects. 

We understand that Dr. Paul Wendel of Brooklyn, N. Y. 
has applied for a license to practice Naturopathy in the 
District of Columbia. 


50 A 


Dr. Wendel is the president of the American Naturo¬ 
pathic Association, Incorporated referred to above. He 
is in our opinion, well qualified both in the Science and 
Art of Naturopathy, as well as in sterling character, to 
practice this branch of the Healing Art in the District of 
Columbia. 

Therefore, in view of the foregoing, it is believed that 
you will make no mistake in granting him a license to 
practice Naturopathy in the District of Columbia. 

Respectfully submitted, 

/s/ Chas. W. Englehardt, N.D. 

Chairman 

/s/ W. A. McMillan, N.D. 

Secretary 

Board of Examiners in Naturopathy for D. C. 

# • • • 
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Order 

This cause having come on to be heard on the cross- 
motions of the parties for summary judgment, and it ap¬ 
pearing to the Court that neither motion 'will lie, it is, this 
29th day of August, 1952, 

ADJUDGED, ORDERED and DECREED that the 
plaintiff’s motion for summary judgment be, and the same 
is hereby denied, and it is further ADJUDGED, OR¬ 
DERED and DECREED that the defendants 7 motion for 
nummary judgment be, and the same is hereby, denied. 

/s/ Walter M. Bastian 
Judge 

• • • • 
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ANSWER 
First Defense 

The complaint fails to state a claim upon which relief 
can be granted. 

Second Defense 

Specifically answering the numbered paragraphs of the 
complaint, defendants aver: 

1. This is a conclusion of law which the defendants are 
not required to answer. 

2. Admitted. 

3. The defendants admit that the plaintiff holds a de¬ 
gree from the First National University of Naturopathy 
and Allied Sciences. The defendants are without knowl¬ 
edge or information sufficient to form a belief as to the 
validity of this degree. The remaining allegations therein 
are denied. 

4. Defendants admit that the plaintiff submitted his 
application for license to practice naturopathy and sup¬ 
ported such application with a certificate awarded him by 
the National Board of Naturopathic Examiners. Defend¬ 
ants deny that with the application the plaintiff submit¬ 
ted such proof and information as is required by law. 

5. Defendants admit that on December 11, 1950, they 
voted unanimously not to accept plaintiff’s application on 
the basis that there is more than one national naturo¬ 
pathic examining board. Defendants deny the inference 

that they voted to take no action in these matters. 

63 6. Admitted, except that defendants deny that 
with plaintiff’s application he also resubmitted such 

proof and information as is required by law. 


7. Admitted. 

8. This is a conclusion of law which the defendants are 
not required to answer. 

9. This is a conclusion of law which the defendants are 
not required to answer. 

Third Defense 

The granting of licenses to practice in the field of the 
Healing Arts on the basis of diplomas by a national ex¬ 
amining board is discretionary with the Commission, the 
exercise of which discretion will not be reviewed by the 
courts. In the instant case there are two alleged national 
examining boards, each claiming to be the official national 
examining board. The determination of such a contro¬ 
versy is properly one for independent judicial action be¬ 
tween the two alleged boards and the Commission is with¬ 
out the power and authority to make such a determination 
and its decision to refrain from making such determination 
is within its complete discretion. 

WHEREFORE, the defendants demand judgment, to¬ 
gether with the costs of this suit. 

/s/ Charles M. Irelan 
Charles M. Irelan 
United States Attornev 

/s/ Ross O’Donoghue 
Ross O’Donoghue 
Assistant United States Attorney 

/s/ William R. Glendon 
William R. Glendon 
Assistant United States Attorney 
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Pretrial Proceedings 
STATEMENT OF NATURE OF CASE: 

Attached hereto are the pretrial statements of the plain¬ 
tiff and the defts. 

LEAVE IS GRANTED TO PLAINTIFF TO FILE 
WITHIN ONE WEEK FROM DATE AN AMEND¬ 
MENT TO THEIR COMPLAINT. 

The parties will endeavor to stipulate to as many facts 
as possible in order to accomplish a shortening of the 
trial. They certainly will agree on all documentary proof 
subject to the usual objections as to relevancy and ma¬ 
teriality. 

/s/ Richard A. Mehler 
Atty. for Plaintiffs 

/s/ W. R. Glendon 

Atty. for Defendants 

/s/ Walter A. Bastian 
Pretrial Judge 

Date Dec. 4, 1952 

• • • • 

66 Pre-Trial Statement 

This is an action in the nature of mandamus wherein 
the plaintiff and applicant have a license to practice natu¬ 
ropathy in the District of Columbia without examination 
seeks a decree of this court requiring the defendants, the 
members of the Commission on Licensure, to issue him 
such a license without examination. Under the provisions 
of 2 D. C. Code, Section 122(a), the Commission is au¬ 
thorized to issue a license without examination to any¬ 
one holding a certificate or diploma from a National Ex- 




amining Board. At the time plaintiff made his application 
for a license without examination, the Commission was 
advised that there were, in fact, two alleged “National” 
Examining Boards, each claiming to be the National Ex¬ 
amining Board and each claiming it was the sole and true 
representative of the profession of naturopathy. The Com¬ 
mission refused to license the plaintiff without examination 
inasmuch as it was of the view that there could be only 
one National Examining Board in each branch of the 
healing arts and until it was determined which of the 
two alleged National Boards was representative of the 
profession, it would not license diplomates of either of the 
two Boards without examination. The Commission de¬ 
termined that this matter should properly be resolved 
amicably between the tw’o groups or by an appropriate 
judicial action wherein both groups appeared before a 
judicial body having jurisdiction to determine that issue. 
The defendants position is that under the statute it is 
vested with discretion in licensing without examination, 
which discretion may not be compelled by mandamus. Its 
further position is that the words of the statute requiring 
a candidate to be a diplomate of a National Exam- 
67 ining Board presupposes of the existence of only 
one National Board and w’here there is in existence 
more than one alleged National Board, the Commission is 
without jurisdiction or authority to determine which is, in 
fact, the true National Board. 

/%/ William "R. Glendon 
William B. Glendon 
Assistant United States 
Attorney 


68 Plaintiff’s Statement of the Case 

and Proposed Stipulations 

Statement of the Case 

Plaintiff in this cause lias asked the members of the 
Commission on Licensure, Healing arts Practice Act, 
District of Columbia, individually and as a group, for a 
mandatory injunction requiring the Commission to issue 
to him, and for a declaratory judgment declaring him 
entitled to the issuance of, a license to practice naturo¬ 
pathy in the District of Columbia on the basis of plain¬ 
tiff’s certificate or diploma awarded him by the National 
Board of Naturopathic Examiners. 

The principal contentions of the complaint are that 
plaintiff on two occasions, one in November, 1950, and 
the other in August, 1951, submitted to defendants his 
application for a license to practice naturopathy by virtue 
of his certificate or diploma awarded him by the National 
Board of Naturopathic Examiners; and that on each such 
occasion the Commission rejected his application on the 
sole ground that there was more than one national natu¬ 
ropathic examining board, stating further that the Com¬ 
mission would not accept applications from diplomates 
seeking naturopathic licenses in the District of Columbia 
until such time as the naturopathic profession has only 
one official national examining board. 

Plaintiff alleges that the action of the Commission in 
refusing to accept and approve his application for the 
reason stated was arbitrary, capricious, oppressive and 
contrary to law. 

Plaintiff states, further, that he has exhausted all of 
his administrative remedies and that he is without 

69 legal remedy to enforce his rights in the premises. 


/s/ Richard A. Mehler 
Richard A. Mehler 
Toomey & Mehler 
Attorneys for Plaintiff 
42S Barr Building 
Washington 6, D. C. 

• iff 
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Amendment to Complaint 

Comes now plaintiff with leave of Court and amends 
his complaint in the following respects: 

1. By redesignating prayer numbered 3 as prayer num¬ 
ber 4. 

2. By the addition of prayer designated as number 3 
reading: 

“3. That, in the alternative, this Court issue a judg¬ 
ment requiring or compelling defendants, individually and 
as a group comprising the Commission on Licensure, to 
determine in appropriate proceedings whether or not the 
National Board of Naturopathic Examiners is a National 
Examining Board as referred to in Title 2, Sec. 122(a) 
of the District of Columbia Code.” 

/s/ Richard A. Mehler 
Richard A. Mehler 
Toomey & Mehler 
Attorneys for Plaintiff 
42S Barr Building 
Washington 6, D. C. 
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Order 

This cause having come on for trial and the respective 
parties having renewed cross motions for summary judg¬ 
ment, and both parties agreeing that there is no substan¬ 
tial question as to any material fact, and it appearing to 
the Court that defendants are entitled to judgment as a 
matter of law, it is by the Court this 22nd day of Janu¬ 
ary, 1953, 

ORDERED, That plaintiff’s motion for summary judg¬ 
ment be and the same is hereby denied, and it is 

FURTHER ORDERED, That defendants’ motion for 
summary judgment be and the same is hereby granted, 
and it is 

FURTHER ORDERED, That judgment be and the 
same is hereby entered for defendants. 

/s/ R. B. Keech 
Judge 

* • * * 

72 Filed Feb 20 1953 Harry M. Hull, Clerk 


Notice of Appeal 


Notice is hereby given this 20th day of February, 1953, 
that Paul Wendel, Plaintiff hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 22nd day of 
January, 1952 in favor of Defendants against said Plain¬ 


tiff. 


/s/ Richard A. Mehler 
Toomey & Mehler 
Attorneys for Plaintiff 
428 Barr Building 


# 




* 


« 
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Filed Apr 17 1953 Harry M. Hull, Clerk 

Washington, D. C. 

Monday, January 19, 1953 

The above-entitled matter came on for hearing on mo¬ 
tions for summary judgment, before the Honorable Rich¬ 
mond B. Keech, at 1:50 p.m. 

APPEARANCES: 

On behalf of the plaintiff: 

Richard A. Mehler, Esq. 

On behalf of the defendants: 

Ross O’Donoghue, Assistant United States Attorney. 


2 Ruling of the Court 

THE COURT (Keech, J.): This matter, by agreement 
of counsel, is before the Court on renewal of motions for 
summary judgment filed by the plaintiff and the defend¬ 
ants. It has been stipulated by counsel that there is no 
material issue of fact. I have concluded to deny plain¬ 
tiff's motion and to grant the defendants’ motion for 
summary judgment. I find that under the facts and ap¬ 
plicable statute, the action of the defendants was not un¬ 
reasonable, arbitrary, or capricious. 

The Commission on Licensure to Practice the Healing 
Art in the District of Columbia is set up to protect the 
public from incompetent practitioners of the healing art. 
An exception to the basic requirement of examination by 
the local Board of Examiners in an applicant’s particular 
field is contained in Section 2-122a (D. C. Code, 1951 
edition), which provides: 

“The Commission may issue a license, without exami¬ 
nation, to anyone holding a certificate or diploma from a 
national examining board: Provided, That the examina- 
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tion given by the national examining board was as com¬ 
prehensive and as exhaustive as that required in the 
District of Columbia . . 

Section 2-122a is permissive. In this case the Commis¬ 
sion exercising its discretion in conformity with the 

3 authority vested in it by the Congress on the facts 
before it, refused to license the plaintiff without 

examination. The record indicates that there are two 
national examining boards in the field of naturopathy, 
between whom a dispute exists as to which one is the 
authoritative body, each claiming to be the true and sole 
representative of the naturopathy profession, and that 
its examining board alone is the true and authorized 
examining board for the naturopathic profession. 

Plaintiff contends that Section 2-122a permits more 
than one national examining board to function in any 
branch of the healing arts, such as medicine, osteopathy, 
or naturopathy. A common-sense construction of the 
statute indicates an intent on the part of Congress to 
deal with “a national examining board” in each field, and 
such has been the administrative interpretation. 

I believe that any person who seeks to procure a license 
without examination must satisfy the Commission that the 
certificate or diploma presented is from the authoritative 
national examining board in his particular field. 

The duty is on the members of a profession to get their 
own house in order, and not on the licensing body of any 
one .-jurisdiction to settle a dispute as to which board 
should be recognized as the official national examining 
board. Such procedure would be difficult at best, 

4 time-consuming, and costly, and I do not believe 
the Congress intended to place any such burden on 

the Commission on Licensure of the District of Columbia. 
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The privilege to license without examination being dis¬ 
cretionary and conditioned on the Commission’s being 
satisfied as to the worth of the certificate or diploma 
which the applicant holds, an applicant is not entitled 
as a matter of right to receive a license without exami¬ 
nation. I therefore find that the action of the Commis¬ 
sion under the facts in this case was reasonable, and hold 
that this Court has no right to require the Commission on 
Licensure to determine which is the official examining 
board of the naturopathy profession, or to issue an order 
requiring the Commission to license the plaintiff without 
examination on the basis of the certificate or diploma 
which he has presented. 

• • • • 
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QUESTIONS PRESENTED 

Appellant has applied for a license to practice naturo¬ 
pathy in the District of Columbia as the holder of a cer¬ 
tificate or diploma from a national examining board (The 
National Board of Naturopathic Examiners). The Com¬ 
mission on Licensure denied the application on the ground 
that there are two national examining boards, each claim¬ 
ing to be the representative of the naturopathic profes¬ 
sion. The pertinent portion of the District of Columbia 
Code § 2-122a, reads: 

The Commission may issue a license, without exam¬ 
ination, to anyone holding a certificate or diploma 
from a national examining board: 

The instant action is for a mandatory injunction and a 
declaratory judgment and, in the opinion of appellees, the 
following question is presented: 

1. Did the lower court err in construing Section 2-122a 
as permissive? 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 11,779 


Paul Wendel, Appellant 

v. 

Samuel Spencer, President, Board of 
Commissioners, et al., Appellees 


Appeal From the Uniled Stales District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order of the District Court 
denying appellant’s motion for summary judgment and 
granting appellees’ motion for summary judgment (J.A. 
57A), and involves a case wherein the parties agreed be¬ 
low that there is no substantial question as to any ma¬ 
terial fact (J.A. 57A, 58A). 

On May 7, 1952, appellant filed a complaint for manda¬ 
tory injunction and for declaratory judgment against ap¬ 
pellees, individually and as the Commission on Licensure, 
Healing Arts Practice Act, District of Columbia (herein¬ 
after referred to as the Commission). It was alleged in 
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the complaint that appellant graduated from the First 
National University of Naturopathy and Allied Sciences 
on June 10, 1919 with a degree of Doctor of Naturopathy 
(N.D.), 1 and that he was awarded a certificate or diploma 
from the National Board of Naturopathic Examiners, a 
duly constituted national examining hoard in naturopathy, 
being a body corporate existing under and by virtue of the 
laws of the District of Columbia, 2 and that such certificate 
was a comprehensive and as exhaustive as that required 
in the District of Columbia. Appellant alleged that on 
November 24, 1950, 3 he submitted to the Commission his 
application for license to practice naturopathy in the 
District of Columbia by virtue of the certificate awarded 
him by the National Board of Naturopathic Examiners 
but that, on December 11, 1950, he was notified that the 
Commission had voted unanimously not to accept (or to 
reject) his application on the sole basis that there is 
more than one national naturopathic examining board and 
that the Commission would not accept applications from 
diplomates seeking naturopathic licenses to practice naturo¬ 
pathy in the District of Columbia until such time as the 
naturopathic profession has only one official national ex¬ 
amining board (J.A. 2A-4A). 4 

The complaint further alleged that on August 21, 1951, 
appellant again submitted his application, which was re¬ 
turned to him on September 18, 1951 with a notification 
that the Commission would not accept applications to 
practice naturopathy based on a national board diploma 
until such time as the naturopathic practitioners agree 
upon which board is the official examining board (J.A. 
4A). 5 Appellant contended, in his complaint, that such ac¬ 
tion was arbitrary, capricious and contrary to law and 
stated that he has exhausted his administrative remedies, 

1 For the official definition of naturopathy adopted by the Commission, see 
J.A. 37A-39A. 

2 For the certificate of incorporation, see J.A. 23A-25A. 

3 A copy of appellant’s application is included herein (J.A. 5A-9A), 
together with a certificate of good moral character (J.A. 9A-11A), and a 
copy of the instructions to applicants (J.A. 11A-13A). 

4 For the first letter of rejection, see J.A. 13A-14A. 

3 For the second letter of rejection, see J.A. 15A-17A. 




and he asked for a mandatory injunction requiring the 
Commission to accept' his application for a license and 
to issue him a license (J.A. 5A). 

On July 7, 1952, the Commission moved for summary 
judgment (J.A. 17A). Attached to the motion was an af¬ 
fidavit by Doctor Daniel L. Seekinger, Director of Public 
Health of the District of Columbia and Secretary-Treas¬ 
urer of the District of Columbia Commission on Licensure, 
which reads, in pertinent part, as follows (J.A. 18A-20A): 

* * * There have been constituted a national exami¬ 
ning board in the field of medicine and surgery, a na¬ 
tional examining board in chiropractic and a national 
examining board in osteopathy. These examining 
boards are composed of outstanding members in their 
respective fields and are truly national in scope, being 
representative of the entire profession. Because they 
are representative of the entire profession, and because 
they are the examining board for the particular pro¬ 
fession this Commission has accepted the endorsement 
of these boards. 

In the field of naturopathy, however, the Commis¬ 
sion’s files indicate that there are two alleged national 
examining boards, both claiming to be the national 
examining board for the entire profession. The first 
alleged board is called The National Board of Exam¬ 
iners in Naturopathy and, it appears from the Com¬ 
mission’s files, was established in 1947. The second 
alleged board is called the National Board of Naturo¬ 
pathy Examiners and * * * was incorporated in the 
District of Columbia in 1951, and the plaintiff was one 
of the original incorporators. 

• * m * • 

5. The application of the plaintiff for a license with¬ 
out examination on the basis of his diploma from the 
second alleged board was received and considered by 
the full Commission at a regular meeting and was 
denied on the ground that since there appeared to be 
two alleged national boards the Commission was not 
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in a position to determine which was the official na¬ 
tional board and hence until that question had been 
resolved by the members of the profession themselves 
the Commission could not license Diplomates from 
either alleged Board. 

6. In 1951 the plaintiff resubmitted his application 
based on the same diploma. His application was re¬ 
ceived and again considered by the Commission and 
again rejected for the same reasons. 

Attached to the Commission’s motion was a copy of a 
letter, dated May 5, 1950, from appellant to Doctor Henry 
Schlichting, Jr., which read, in pertinent part, as follows 
(J.A. 22A-23A): 

While in Washington, D.C., the other day I dis¬ 
cussed with the licensing Board about being admitted 
to practice in Washington, D.C., on my South Caro¬ 
lina license through reciprocity. During the conversa¬ 
tion I happened to mention the National Board of Na¬ 
turopathic Examiners, etc. I was informed that if I 
had a certification from the Board they would ad¬ 
mit me to practice on the Board’s recommendation. 

After thinking the matter over I thought it would 
be to the advantage of Naturopathy to have some li¬ 
censing board to recognize the National Board of Na¬ 
turopathic Examiners so I am writing to you to ascer¬ 
tain if you could have me certified by your examining 
Board without delay as it would I am sure advance 
Naturopathy. 

You will agree that I am well qualified for the same, 
and if you will advise me at once I shall hold up the 
reciprocity with South Carolina license until I hear 
from you, as I believe, if we can get them to accept 
it in Washington, D.C., it will make the Naturopathic 
Examining Board be recognized by other States, be¬ 
sides it will advance Naturopathy in some States that 
have no Naturopathic laws. 
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Also attached was a copy of a letter to appellant from 
H. Riley Spitler, Executive Secretary of the National 
Board of Examiners in Naturopathy, dated August 16, 
1950, which reads, in pertinent part, as follows (J.A. 21A- 
22A): 

Since there is no question about your entrance re¬ 
quirements to the examination, since you are licensed 
in South Carolina, I take this opportunity to tell you 
that we will be holding an examination at the New 
Jefferson Hotel, St. Louis, Missouri, on August 25 
and 26 beginning at 9:00 A.M. on the 25th. 

We shall look for you in this class and I assure you 
that with your background you should have no diffi¬ 
culty in earning your D.N.B. 

Appellant’s answer to Mr. Spitler was also attached to 
the Commission’s motion. Such letter, dated August 18, 
1950, reads, in pertinent part, as follows (J.A. 20A-21A) : 

In reply wish to say that the American Naturo¬ 
pathic Association, Inc., 1919 of which I am president 
has its own National Board of Naturopathic Exam¬ 
iners of which Dr. E. M. B. Owen, is Secretary and 
will hold its examination at the American Therapy 
University, Inc., at Arcadia, Missouri. 

We have a few who will take the examination for 
Diplomate in Naturopathy. I will be among those 
taking the examination. 

On August 13, 1952, appellant filed an opposition to the 
Commission’s motion for summary judgment, together 
with a cross-motion for summary judgment (J.A. 25A- 
26A). Attached to such cross-motion was a memorandum 
of points and authorities (J.A. 26A-34A), and an affidavit 
of appellant wherein it is stated, in pertinent part (J.A. 
35A-36A): 

3. That he is a duly licensed practitioner in na¬ 
turopathy under and by virtue of the laws of the State 
of South Carolina. 

• # * * • 



9. That the National Board of Naturopathic Ex¬ 
aminers was established during the convention of the 
American Naturopathic Association in Philadelphia 
in 1944 and was subsequently incorporated in the Dis¬ 
trict of Columbia on April 17, 1951. 

Also attached to the cross-motion was a letter to appel¬ 
lant from Daniel L. Seckinger, M.D., (J.A. 37A-38A), 0 
and an affidavit of Walter A. McMillan, N.D., wherein it 
is stated, in pertinent part (J.A. 39A-40A): 

Walter A. McMillian * • * says: 

2. That he is, and ever since its establishment has 
been, Secretary of the Board of Examiners in Naturo¬ 
pathy appointed by the Commission on Licensure, 
Healing Arts Practice Act, District of Columbia. 

3. That the said Board of Examiners in Naturo¬ 
pathy recognizes the National Board of Naturopathic 
Examiners of the American Naturopathic Association 
as the only, the true, and the official national board of 
examiners representative of the profession of naturo¬ 
pathy. 

4. That upon request, the said Board of Examiners 
in Naturopathy certified in June, 1952, to the said Com¬ 
mission on Licensure that the National Board of Na¬ 
turopathic Examiners of the American Naturopathic 
Association was the proper board for recognition by 
said Commission on Licensure as the official national 
naturopathic examining board. 

The Commission filed an opposition to appellant’s cross¬ 
motion (J.A. 41A-45A), attaching thereto an affidavit of 
Doctor Daniel L. Seckinger, wherein it is stated, in perti¬ 
nent part, that (J.A. 47A): 

4. Further, this Commission has been advised by 
that organization that its board of examiners, called 
the National Board of Examiners in Naturopathy 
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which was created in Detroit in 1947, is the official ex¬ 
amining board of the naturopathic profession, and 
that the board represented by the Wendel group, called 
the National Board of Naturopathy Examiners, exists 
without the authority or approval of the American 
Naturopathic Association. 

On August, 29, 1952, the lower court denied the motions 
filed for summary judgment filed by appellant and by the 
Commission (J.A. 50A). Thereafter, the Commission 
filed an answer (J.A. 51A-52A), and the case came on for 
pre-trial proceedings (J.A. 53A-56A). On December 15, 
1952, appellant amended his complaint, in pertinent part, 
as follows (J.A. 56A): 

3. That, in the alternative, this Court issue a judg¬ 
ment requiring or compelling defendants, individually 
and as a group comprising the Commission on Licen¬ 
sure, to determine in appropriate proceedings whether 
or not the National Board of Naturopathic Examiners 
is a National Examining Board as referred to in Title 
2, Sec. 122(a) of the District of Columbia Code. 

On January 22, 1953, the court denied appellant’s mo¬ 
tion for summary judgment and granted the motion filed by 
the Commission (J.A. 57A). And, on April 17, 1953, the 
court (Keech, J.), issued the following ruling (J.A. 58A- 
60A): 

* * * It has been stipulated by counsel that there is no 
material issue of fact. * * * I find that under the facts 
and applicable statute, the action of the defendants 
was not unreasonable, arbitrary, or capricious. 

The Commission on Licensure to Practice the Heal¬ 
ing Art in the District of Columbia is set up to protect 
the public from incompetent practitioners of the heal¬ 
ing art. An exception to the basic requirement of ex¬ 
amination by the local Board of Examiners in an ap¬ 
plicant’s particular field is contained in Section 2-122a, 

• * * 
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Section 2-122a is permissive. In this case the Com¬ 
mission exercising its discretion in conformity with 
the authority vested in it by the Congress on the facts 
before it, refused to license the plaintiff without ex¬ 
amination. The record indicates that there are two 
national examining boards in the field of naturopathy, 
between whom a dispute exists as to which one is the 
authoritative body, each claiming to be the true and 
sole representative of the naturopathy profession, and 
that its examining board alone is the true and author¬ 
ized examining board for the naturopathic profession. 

Plaintiff contends that Section 2-122a permits more 
than one national examining board to function in any 
branch of the healing arts, such as medicine, osteo¬ 
pathy, or naturopathy. A common-sense construction 
of the statute indicates an intent on the part of Con¬ 
gress to deal with “a national examining board” in 
such field, and such has been the administrative inter¬ 
pretation. 

I believe that any person who seeks to procure a 
license without examination must satisfy the Commis¬ 
sion that the certificate or diploma presented is from 
the authoritative national examining board in his par¬ 
ticular field. 

The duty is on the members of a profession to get 
their own house in order, and not on the licensing body 
of any one jurisdiction to settle a dispute as to which 
board should be recognized as the official national ex¬ 
amining board. Such procedure would be difficult at 
best, time-consuming, and costly, and I do not believe 
the Congress intended to place any such burden on the 
Commission on Licensure of the District of Columbia. 

The privilege to license without examination being 
discretionary and conditioned on the Commission’s 
being satisfied as to the worth of the certificate or di- 
ploma which the applicant holds, an applicant is 
not entitled as a matter of right to receive a license 
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without examination. I therefore find that the action 
of the Commission under the facts in this case was 
reasonable, and hold that this Court has no right to 
require the Commission on Licensure to to determine 
which is the official examining hoard of the naturo¬ 
pathy porfession, or to issue an order requiring the 
Commission to license the plaintiff without examina¬ 
tion on the basis of the certificate or diploma which he 
has presented. 

From the order and judgment of the District Court, ap¬ 
pellant now brings this appeal (J.A. 57A). 

STATUTES INVOLVED 

District of Columbia Code (1951), § 2-102, provides in part 
as follows: 

No person shall practice the healing art in the Dis¬ 
trict of Columbia who is not (a) licensed so to do, or 
(b) if exempted from licensure under section 2-133 or 
2-134, then duly registered. 

District of Columbia Code (1951), § 2-103, provides in part 
as follows: 

There is hereby created a Commission on Licensure to 
Practice the Healing Art in the District of Columbia, 
consisting of the president of the Board of Commis¬ 
sioners of the District of Columbia, the United States 
Commissioner of Education, the United States District 
Attorney for the District of Columbia, the superintend¬ 
ent of public schools of the District of Columbia, and 
the health officer of the District of Columbia, each ex 
officio. * * * 

The Commission shall establish minimum standards 
of preprofessional and professional education in the 
healing art and may establish minimum standards for 
hospitals for interne training. 
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District of Columbia Code (1951), § 2-104, provides in part 
as follows: 

The Commission shall receive, number consecutively, 
and record all applications presented in due form for 
licenses and for registration; but such applications 
may be classified according to their respective pur¬ 
poses, and numbered consecutively and registered ac¬ 
cording to the severel classes thus established. If the 
Commission finds that an applicant is entitled to a li¬ 
cense by virtue of an outstanding license to practice 
medicine and surgery in the District of Columbia or 
by virtue of years of practice, under the provisions of 
section 2-120, or by virtue of reciprocity, under the 
provisions of section 2-121, or by virtue of a certificate 
or diploma by a national examining board as provided 
in section 2-121a, it shall issue to him a license accord¬ 
ingly. If the Commission finds that an applicant has 
submitted satisfactory proof of age, moral character, 
preprofessional education, professional education, and 
if required by the Commission, of hospital training, 
but must be subjected to an examination to determine 
his professional fitness, under section 2-122, it shall 
certify him to the proper examining board for that 
purpose; and upon receipt of a report from any such 
board, satisfactory to the Commission, showing that 
the applicant has passed such an examination, the 
Commission, being of the opinion that the applicant is 
in all other respects legally qualified, shall issue to him 
a license to practice the healing art in the manner de¬ 
scribed in his application and as authorized by law, in 
whatever class the Commission shall find him qualified 
to so practice. 

District of Columbia Code (1951), § 2-106, provides in part 
as follows: 

The Commission shall appoint boards of examiners 
as follows: (a) A Board of Examiners in the Basic 
Sciences; (b) a Board of Examiners in Medicine and 
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Osteopathy; (c) a Board of Examiners in Chiroprac¬ 
tic; and (d) a Board of Examiners in Naturopathy. 
The commission shall appoint (e) a Board of Examin¬ 
ers in Midwifery; and (f) such other boards of ex¬ 
aminers in drugless healing as are necessary under 
the provision of this chapter. 

District of Columbia Code (1951), § 2-115, provides in part 
as follows: 

The Commission shall by rule prescribe the nature 
and extent of the examinations to be conducted by each 
of the examining boards. * * * Every examination shall 
be in writing, in the English language, but each shall 
be supplemented, if practicable, by laboratory and 
clinical tests and, if the Commission deems proper, 
may be supplemented by oral examinations. 

District of Columbia Code (1951), § 2-118, provides in part 
as follows: 

The Commission shall carefully consider the reports 
of the Board of Examiners in the Basic Sciences and 
of the examining boards by which any applicant has 
been examined, purporting to show the qualifications 
of the applicant. If the Commission is satisfied that 
the applicant is qualified to practice the healing art in 
accordance with law and within the limits fixed by his 
application, the Commission shall issue to him a li¬ 
cense attesting that fact and authorizing him so to 
practice in whatever class of practice the commission 
has found him qualified, so long as that license is un¬ 
suspended and unrevoked. 

District of Columbia Code (1951), § 2-119, provides in part 
as follows: 

Any person desiring to practice the healing art in 
the District of Columbia shall apply to the Commis¬ 
sion, in writing, for authority so to do. The applica¬ 
tion shall be in such form and accompanied by such 
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evidence of the qualifications of the applicant as the 
Commission requires. Each application shall show 
whether the applicant (a) seeks a license (1) on the 
basis of a license to practice medicine and surgery in 
the District of Columbia, under section 2-120; (2) on 
the basis of years of practice, under section 2-120; (3) 
on the basis of reciprocity, under section 2-121; (4) by 
virtue of a certificate or diploma issued by a national 
examining board, as provided in section 2-121a; or (5) 
on the basis of examination under section 2-122; or 
(b) seeks registration as a person exempted from li¬ 
censure, under section 2-133. Each application shall 
be accompanied by a fee, as follows: * * * for a license 
on the basis of reciprocity, a fee of $50; for a license on 
the basis of a certificate or diploma from a national ex¬ 
amining board, a fee of $25; * * * for a license on the 
basis of examination, a fee of $25; * * • 

District of Columbia Code (1951), § 2-121, provides in part 

as follows: 

An applicant who desires to obtain a license without 
examination, by virtue of a license issued to him by a 
state, territory, or other jurisdiction forming a part 
of the United States, or by a foreign country, shall sub¬ 
mit proof, satisfactory to the Commission, * * • When 
the Commission is satisfied as to the qualification of 
the applicant as aforesaid and as to the readiness of 
the licensing agency of the jurisidiction whence the 
applicant comes to license, • * * the Commission shall 
issue to the applicant a license to practice the healing 
art corresponding in scope as nearly as may be to the 
license issued to him by the jurisdiction whence he 
comes * * * 


District of Columbia Code (1951), § 2-122a, provides in 
part as follows: 
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The Commission may issue a license, without ex¬ 
amination, to anyone holding a certificate or diploma 
from a national examining board: Provided , That the 
examination given by the national examining board 
was as comprehensive and as exhaustive as that re¬ 
quired in the District of Columbia. The applicant for 
license on this basis shall submit with his application 
proof satisfactory to the Commission that he is not 
less than twenty-one years of age; that he is of good 
moral character; that he has had not less than two 
years of preprofessional education and training in a 
college or university acceptable to the Commission be¬ 
fore entering on the study of the healing art; that he 
has studied the healing art through not less than four 
graded courses of not less than nine months each, in 
a professional school or schools registered under this 
Act, and has been graduated by such school with the 
degree of doctor of medicine; doctor of osteopathy, or 
some equivalent degree; and, if required by the Com¬ 
mission, that he has had not less than one year of train¬ 
ing in a hospital registered by the Commission under 
this Act: Provided further. That the license issued on 
the basis of a certificate of diploma from a national 
examining board shall so state on its fact. 

SUMMARY OF ARGUMENT 

Appellant contends that Section 2-122a is mandatorv and 
that the Commission was under a duty and an obligation to 
issue him a license because he was the holder of a certificate 
or diploma from a national examining board. However, 
Section 2-122a states that the Commission “may” issue a 
license to the holder of such a certificate or diploma. The 
pertinent statute, is therefore, permissive and not manda¬ 
tory and the Commission acted within its proper discretion 
in denying appellant’s application when the undisputed 
facts show that there are two national examining boards in 
the naturopathic profession. 

Appellant further contends that the lower court should 
have ordered the Commission to determine which of the 
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two national examining 1 boards is representative of the 
naturopathic profession. However, the record shows that 
the two national examining boards were not named as part¬ 
ies in the instant action. The lower court, therefore, prop¬ 
erly construed the permissive statute here involved and 
properly refused to order the Commission to make the de¬ 
termination which appellant demanded. 

ARGUMENT 

I 

The Act is Permissive and Not Mandatory. 

Appellant contends that the lower court erred in finding 
that the action of the Commission was not unreasonable, 
arbitrary or capricious because the facts clearly show that 
he is the possessor of a diploma or certificate from a na¬ 
tional examining board and because the law clearly states 
that anyone who holds such a certificate or diploma is en¬ 
titled to a license to practice naturopathy without examina¬ 
tion. Such contention is without validity. 

1. The Act is Permissive . The District of Columbia Code 
expressly states that no person shall practice the heal¬ 
ing art without a license (Sections 2-102 and 2-130), and 
that the Commission on Lincensure shall establish the mini¬ 
mum educational standards for those who desire to so prac¬ 
tice (Section 2-103). 

Any person who seeks to practice the healing art must 
first make written application to the Commission and pay 
the required fee (Section 2-119). Normally, an applicant 
is required to successfully pass a written examination, con¬ 
ducted by an appropriate board of examiners which has 
been appointed by the Commission; however, the Commis¬ 
sion may, in its discretion, require supplemental laboratory 
and clinical tests (Sections 2-104, 2-106 and 2-115). If the 
applicant passes the examination given by the board of ex¬ 
aminers, and if the Commission is thereafter satisfied that 
the applicant is qualified, a license shall be issued to him 
(Sections 2-104 and 2-118). 
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However, Congress has seen fit to grant to the Commis¬ 
sion the power to exempt certain classes of applicants from 
taking the examination prior to the issuance of a license 
(Section 2-119). Such classes of applicants include those 
who engaged in practice for a certain number of years prior 
the date of the Act (Sections 2-104 and 2-120); those 
who hold licenses in other jurisdictions (Sections 2-104 
and 2-121); and those who hold a certificate or diploma 
from a national examining board (Sections 2-104 and 
2-122a). Appellant has applied under the last exemption 
and maintains that he is entitled to a license as a matter 
of right. Such contention is contrary to law. 

The Act expressly states that the Commission is to act in 
its discretion in these matters. Section 2-122a clearly 
reads: 7 

The Commission may issue a license, without exami¬ 
nation, to anyone holding a certificate or diploma from 
a national examining board: (Emphasis added). 

Such discretionary power in the Commission is further 
shown in the following terms of Section 2-122a: 

* * # Provided, That the examination given by the na¬ 
tional examining board was as comprehensive and as 

"The legislative history of Section 2-l22a is rather limited. However, the 
following pertinent language contained in a letter to the Speaker of the House 
from the Acting President of the Board of Commissioners for the District 
of Columbia, which letter is included in House Report No. 1581, 80th Cong., 
2d Scss. infers that the Section was to be permissive and not mandatory: 

The purpose of the proposed legislation is to confer upon the Com¬ 
mission on Licensure authority to license, without examination, persons 
who have satisfied the minimum requirements of preprofession and pro¬ 
fessional education in the healing art, who have passed an examination 
which was as comprehensive and exhaustive as that required in the Dis¬ 
trict of Columbia, and who have been issued a certificate or diploma by 
a national examining board (Emphasis added). * * * 

The American Medical Directory (1950 Ed.) indicates that doctors of 
medicine who hold certificates from the National Board of Medical Exam¬ 
iners have certain reciprocity privileges in the following states: Alabama, 
Arkansas, California, Colorado, Connecticut, Delaware, Georgia, Idaho, Illi¬ 
nois, Indiana, Iowa, Kansas, Kentucky, Maine, Maryland Massachusetts Mich¬ 
igan Minnesota, Mississippi, Missouri, Nebraska, North Dakota, New Hamp¬ 
shire, New Jersey, New Mexico, North Carolina, Ohio, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee, Utah, 
Vermont, Virginia, Washington, West Virginia and Wyoming. It is interest¬ 
ing to note that the Directory’s language shows that in some states, e.g., 
Arkansas and California, the issuance of a license is within the discretion of 
the local board; whereas in other states, e.g., New Hampshire, New Jersey, 
New Mexico, North Carolina, Ohio, and Oklahoma, the issuance is mandatory. 


exhaustive as that required in the District of Columbia. 
(Emphasis added) * * * 

This means that the Commission shall determine the na¬ 
ture and scope of the examinations given by the various 
national examining boards. Furthermore, the Sections 
read: 

* * * The applicant for license on this basis shall sub¬ 
mit with his application proof satisfactory to the Com¬ 
mission that he is not less than twenty-one years of 
age; that he is of good moral character; that he has 
had not less than tvro years of preprofessional educa¬ 
tion and training in a college or university acceptable 
to the Commission before entering on the study of the 
healing art; that he has studied the healing art through 
not less than four graded courses of not less than nine 
months each, in a professional school or schools reg¬ 
istered under this Act, and has been graduated by such 
school with the degree of doctor of medicine, doctor of 
osteopathy, or some equivalent degree; and, if required 
by the Commission, that he has had not less than one 
year of training in a hospital registered by the Com¬ 
mission under this Act: 

A more permissive enactment would be difficult to en- 
scribe. However, the other portions of the Act clearly indi¬ 
cate the full scope of complete discretionary power which 
Congress vested in the Commission, Section 2-104 states: 

* * * If the Commission finds that an applicant is en¬ 
titled to a license bv virtue of an outstanding license 
to practice medicine and surgery in the District of 
Columbia or by virtue of years of practice, * * * or by 
virtue of reciprocity, * # * or by virtue of a certificate 
or diploma by a national examining board # * * it shall 

issue to him a license accordingly (Emphasis added). 

* * • 


Appellant relies upon the words “finds” and “shall” in 
Section 2-104 (Br. at p. 11). He claims that such vrords 
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add weight to his argument that Section 2-122a is a manda¬ 
tory provision. A mere reading of Section 2-104 reveals 
that the emphasis is to be placed on the word “If”. When 
Section 2-104 is read together with Section 2-122a, the in¬ 
tent of Congress is manifestly evident. The Commission 
may, in its discretion, issue a license, without examination, 
to anyone holding a certificate or diploma from a national 
examining board; and if the Commission finds that a per¬ 
son is entitled to a license on such a basis, it shall not with¬ 
hold the issuance of the license. Thus, Section 2-104 does 
not require the issuance of a license on application only; it 
does not require a finding of the right to a license; it merely 
states that if such a finding is made, the Commission must 
not then withhold the issuance of the license. 

However, the coup de grace to appellant’s position is 
found in the provisions of Section 2-104 which immediately 
follow those which are set out hereinabove. For Congress, 
in its wisdom, has seen fit to provide for the very situation 
which is here presented. Such provisions of Section 2-104 
read, in pertinent part, as follows: 

If the Commission finds that an applicant has sub¬ 
mitted satisfactory proof of age, moral character, pre- 
professional education, professional education, and, if 
required by the Commission, of hospital training, but 
must be subjected to an examination to determine his 
professional fitness, under section 2-122, it shall certify 
him to the proper examining board for that purpose; 
(Emphasis added) 

Thus it is clear that Congress bestowed to the Commis¬ 
sion the power to issue a license, in its discretion, to the 
holder of a certificate or diploma from a national examin¬ 
ing board. And Congress also bestowed the power upon 
the Commission to make findings as to the qualifications of 
an applicant who holds such a certificate or diploma. If 
the Commission finds that the applicant is qualified, the li¬ 
cense shall be issued; but if the Commission finds that the 
applicant possesses the necessary qualifications but, for 
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some other reason, is not qualified, the applicant shall be 
subjected to an examination. In the instant case, the Com¬ 
mission has found that appellant is not qualified. It was, 
therefore, not compelled to issue a license to appellant. 

2. A National Examining Board is restricted to a partic¬ 
ular Profession. Appellant maintains that the Commis¬ 
sion must issue a license to practice naturopathy in the 
District of Columbia to any person who holds “* * * a cer¬ 
tificate or diploma from a national examining: board * * # ” 
(Section 2-122a). He insists that the article “a”, as used 
by Congress, indicates an intent upon the part of the legis¬ 
lative to grant a right to a license to any one who holds a 
diploma from any national examining board (Br. at p. 9). 
Such contention is without foundation. 

In the first place, the Act is not mandatory. It is per¬ 
missive, as is shown herein above. Thus, even if it is 
assumed, arguendo , that Congress meant “any” w T hen it 
used the article “a”, appellant’s argument must fall. 

And secondly, a construction of the Act when read as a 
whole, indicates a clear intent on the part of Congress to 
limit the meaning of the phrase “a national examining 
board” to “the national examining board which represents 
the particular profession in w'hich the applicant desires 
to practice.” 

Section 2-101 defines the healing art as the art of detect¬ 
ing, determining the nature of, and curing any disease, 
together with the practice of midwifery. The term does not 
include, by express exclusion, the practice of dentistry, 
podiatry, optometry, pharmacy or nursing. 8 Section 2-119 
states that an application may be made on the basis of a 
certificate or diploma from a “national examining board”. 
Sections 2-104 and Section 2-122a state that the Commis¬ 
sion may, if it finds the applicant to be qualified, issue a 
license on the basis of such certificate or diploma. How- 

8 It appears that the medium of the national examining hoard is restricted 
to the practice of the healing art. C.f. Section 2-30S (dentistry); Section 
2-404 and 2-405 (nurses) : Section 2-51S (optometrists); Section 2-004 (phar¬ 
macy); Section 2-705 (podiatry); Section 2-804 (veterinarians); Section 2-906 
(accountants); Section 2-1021 (architects); Section 2-1112 (barbers); and 
Section 2-1316 (cosmetologists). 
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ever, one who applies for a license on the basis of an exami¬ 
nation to be given in the District of Columbia is referred 
by the Commission to an appropriate board of examiners. 
And Section 2-106, the decisive provision, dictates that the 
Commission shall appoint the boards of examiners in (a) 
the Basic Sciences; (b) in medicine and Osteopathy; (c) 
in chiropractic; (d) in naturopathy; (e) in midwifery; and 
(f) in the other forms of drugless healing. This means, 
certainly, that Congress intended that an applicant who is 
to be examined in this jurisdiction, must be examined by 
the board of examiners in the particular form of the heal¬ 
ing art in which the applicant sought to practice. A fortiori, 
Congress must have intended that an applicant who seeks 
to practice locally on the basis of a certificate from a na¬ 
tional examining board must present proof that he was 
examined by the national examining board which repre¬ 
sents the profession in question. 

Appellant’s argument, when carried to its logical con¬ 
clusion, would mean that an applicant for a license to prac¬ 
tice medicine and surgery would be entitled to such license 
upon the presentation of a certificate or diploma from any 
national examining board, including the national examin¬ 
ing boards in chiropractic, midwifery or naturopathy. Bed¬ 
lam would result from such a construction of Section 122a. 
It is likewise clear that Congress did not intend the prac¬ 
tice of the healing art would be confused and disrupted by 
the mandatory issuance of licenses on the basis of certifi¬ 
cates or diplomas from more than one national examining 
board in any particular form of the profession. Therefore, 
the judgment of the lower court is not to be disturbed. 

II 

Appellant Is Not Entitled to an Administrative or Judicial De¬ 
termination as to Which Naturopathic Examining Board is 
Representative of the Profession. 

In effect, appellant has brought an action for a declara¬ 
tory judgment, wherein he asked the lower court to make a 
declaratory finding that the National Board of Naturo¬ 
pathic Examiners is the national examining board which 
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is representative of the naturopathy profession (Br. at p 5; 
J.A. 5A). In addition, he amended his complaint and re¬ 
quested the lower court, in the alternative, to issue a judg¬ 
ment compelling the Commission to determine in appro¬ 
priate proceedings, whether the National Board of Naturo¬ 
pathic Examiners is a national examining board within the 
meaning of Section 2-122a (J.A. 56A). 

The test, therefore, is whether the lower court abused its 
discretion in denying a declaratory judgment in appellant’s 
favor. Article III, United States Constitution; 28 U.S.C. 
§ 2201; Rule 56, Federal Rules of Civil Procedure, Title 28 
U.S.C. A study of the record in the instant case reveals that 
no abuse of discretion can be shown and that the action of 
the lower court is correct, for the following reasons: 

(1) . It is well setted by a long and uninterrupted line of 
decisions that the legislature may regulate those callings 
or professions which concern the public health. Dent v. 
West Virginia, 129 U.S. 114; Graves v. Minnesota, 272 U.S. 
425; Semler v. Oregon, 294 U.S. 608; United States v. 
American Medical Ass’n, 72 App. D.C. 12, 23, 110 F. 2d 
703, cert, denied 30S U.S. 599, reh. denied 310 U.S. 644; 
Rubin v. United States, 59 App. D.C. 195, 37 F. 2d 991 
(1930); District of Columbia v. Dewald, 31 App. D.C. 326 
(1908); and United States ex rel Thomson v. Custis, 35 
App. D.C. 247 (1910). Therefore, no showing can be made 
that the lower court abused its discretion in adhering to 
the applicable statute, because as the court said in Group 
Health Ass’n v. Moor, 24 F. Supp. 445 at 446 (D.C. D.C., 
1938): 

It is evident that the purpose of the statute was to 
protect the public from quacks, from the ignorant and 
the incompetent. 

(2) . As is demonstrated hereinabove, the regulatory 
power which Congress vested in the Commission is per¬ 
missive. Therefore, the Commission should not be forced 
to act. 
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(3) . The instant case was submitted to the lower court on 
stipulated facts growing out of motions for summary judg¬ 
ment which were filed by both parties. Therefore, the court 
had merely to decide, as a matter of law, whether the Com¬ 
mission had abused its discretion in refusing to issue a li¬ 
cense to appellant. 

(4) . The proper parties were not before the court in that 
this is a personal action by appellant, a naturopathic prac¬ 
titioner, against the Commission on Lincensure. The con¬ 
tending naturopathic examining boards, who are not in the 
instant litigation, would be exposed to adverse action on 
the part of the Commission without an opportunity to be 
heard in the judicial proceeding. 

(5) . Appellant’s contention that his national examining 
board is the representative board is supported only by his 
own self-serving affidavit and statements and the affidavit 
of Doctor McMillan (J.A. 34A-37A, 39A-40A). It is, there¬ 
fore, manifestly clear that he has not sustained any burden 
of proof on this issue. See: United States ex rel Harring¬ 
ton v. Custis, 41 App. D.C. 24 (1913). Furthermore, his 
argument that the Commission has stamped its imprimatur 
upon an oppressive principle by recognizing an apostate 
group in a national association, is refuted by the facts. The 
record shows that it is appellant’s group that may consti¬ 
tute the “few malcontented members.” ( C.f . Br. at p. 8). 
The National Board of Examiners in Naturopathy was 
created in Detroit, Michigan in 1947; whereas appellant’s 
group w r as incorporated in the District of Columbia in 1951. 

(6) . The record reveals that appellant is entitled to a 
license in this jurisdiction by virtue of reciprocity with the 
State of South Carolina (J.A. 8A, 10A, 22A,-23A, 35A). 
His letter to Doctor Schlichting, dated May 5, 1950, shows 
an intent to pursue his plan to obtain a license on the basis 
of a certificate from a national examining board rather 
than on the basis of reciprocity (J.A. 22A-23A). Appel¬ 
lant was within his rights in so applying to the Commission 
and it would appear that the doctrine of exhaustion of ad- 
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ministrative remedies does not control (C.f. Mallory Coal 
Co. v. National Bituminous Coal Comm., 69 App. D.C. 166 
at 174, 99 F. 2d 399 (193S). However, in the light of the 
facts and the permissive statute which applies, it is appar¬ 
ent that appellant seeks something in the nature of an ad¬ 
visory opinion, to which he is not entitled. Michael v. Cock¬ 
erell, 161 F. 2d 163 at 165 (4th Cir., 1947). 

Therefore, it is readily apparent that the Commission 
did not abuse its discretionary power when it denied ap¬ 
pellant’s application for a license. It is likewise clear that 
the lower court did not abuse its discretion when it denied 
appellant’s motion for summary judgment in the instant 
action for a declaratory judgment. 

CONCLUSION' 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis A. Carroll, 

Assistant United States 
Attorney. 
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